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Concept Note
Background 
The mandate of the Independent Expert was created by Human Rights Council resolution 18/6 in September 2011.  Subsequent resolutions 21/9, 25/15 and 27/9 have complemented the mandate’s s terms of reference.  The first, and current, mandate holder, Mr. Alfred de Zayas, was appointed effective 1 May 2012.  To date, the Independent Expert has presented three substantive reports to the Human Rights Council and three reports to the General Assembly on various issues falling within his mandate including on fostering full, equitable and effective participation in conduct of public affairs; the adverse impacts of military expenditures on a democratic international order; the right of self-determination, as well as initiatives and mechanisms promoting the right to peace, international cooperation, and enhanced participation of States and civil society in global decision-making.
In resolution A/HRC/RES/25/15, the Human Rights Council calls upon Members states “to fulfil their commitment… to maximize the benefits of globalization through, inter alia, the strengthening and enhancement of international cooperation to increase equality of opportunities for trade, economic growth and sustainable development…”, reiterating “…that only through broad and sustained efforts to create a shared future based upon our common humanity and all its diversity can globalization be made fully inclusive and equitable.” 

In recent years, globalization has fostered trade as well as cultural and human exchange, which ultimately has benefitted economic growth. Globalization has provided opportunities for improved standards of living and poverty reduction, but it has also caused unemployment in some sectors, dismantled local industries and triggered population movements and migration.  Moreover, the increasing influence of trade in global, regional and bilateral relations between States has in many instances led to growing inequalities both between States and within States. While globalization has allowed for the empowerment of individuals and communities in various domains, the increased rapidity of trade liberalization today, especially in terms of financial flows and corporations’ influential capacity, renders it pertinent to examine the continuing effects of trade and investment agreements on a democratic and equitable international order. 

Accordingly, the Independent Expert intends to examine the impact of free trade and investment agreements on a democratic and equitable international order in his upcoming reports to the Human Rights Council and to the General Assembly.
As part of the process of elaborating these reports, the Independent Expert is convening a one-day expert consultation on 5 May 2015 in Geneva, Switzerland. 

Objectives

The consultation intends to:

1. Seek the views of experts on the impact of free trade and investment agreements on the protection and promotion of human rights and the promotion of a democratic and equitable international order;;

2. Explore ways in which globalization in trade-related areas could advance, rather than hinder, the realization of an international order that is more democratic and more equitable;

3.  Gather suggestions for concrete and pragmatic recommendations for his reports to the Human Rights Council and General Assembly.
Expected outcome

The expected outcome of this meeting is to provide inputs and suggestions to inform the Independent Expert’s 2015 reports to the Human Rights Council and the General Assembly. Participants are encouraged to put forward possible recommendations for inclusion in these reports.  Written submission before or after the consultation are welcome.
Thematic focus
The meeting is expected to address the following issues:

1) Public participation 

The level of proactive information provided by governments and transnational enterprises and financiers in the process of elaboration, negotiation and adoption of free trade and investment agreements and the opportunity of the public to meaningfully participate in the process are often not compliant with article 25 of the ICCPR. The rapid adoption of these agreements in parliaments with little consultation or participation, often influenced by lobbyists, prevents the electorate from voting on issues that affect them directly. 

For this reason it is imperative to examine the role of Parliaments in monitoring the elaboration, negotiation and adoption of these agreements, their responsibility to legislate for the public interest notwithstanding FTAs, their power of modification and/or termination of FTA agreements that conflict with the proper exercise of State competences in protecting the environment, health and labour standards. The role of Parliaments in regulating the activities of transnational enterprises, especially in areas of environmental protection and health standards will also be discussed. 
2) Impact on human rights 
Existing and proposed free trade and investment agreements have far-reaching effects on human rights.  International agreements impact the rights to employment and labour, the right to health, the right to food, and the right to a safe, clean, healthy and sustainable environment. The normative framework to be examined will include the United Nations Charter, the two human rights covenants, the conventions on the rights of the child, the convention on migrant workers, the ILO Conventions on labour standards, WHO Conventions including the Framework Convention on Tobacco Control, and soft law resolutions and declarations including the 1998 ILO Declaration on Fundamental Principles and Rights at Work, the Guidelines on Business and Human Rights and the Declaration on the Right to Development.
A  review of human rights concerns that have arisen in the past on the basis of the experience with free trade and investment agreements, especially concerning States’ obligation to adopt measures to progressively advance economic, social and cultural rights will notably be discussed.  The “chilling effect” of the threat of costly Investor State Dispute Settlements (ISDS) arbitrations, which may deter States in adopting social legislation, will also be explored. The question arises whether transnational corporations can ever be allowed to hinder the competence of States to legislate in the public interest, and whether States can waive their competences without negating the ontological nature of the sovereign State as understood in the UN Charter.
Participants will examine the pertinence of human rights impact assessments in the process of elaboration of free trade and investment agreements, as well as the usefulness of subsequent or follow-up human rights impact assessment.

3)  Reviewing the primacy of human rights treaty obligations over Free Trade and Investment Agreements 

During the consultation, participants will be able to express their views on the primacy of the UN Charter and in particular its human rights provisions over other treaties (Cf. Article 103 of  the UN Charter). The discussion should also address experiences with the use of exception clauses or clauses that allow States to legislate in the public interest without fearing financial consequences before ISDS Tribunals.  To the extent that free trade and investment agreements hinder the State’s function of legislating in the public interest and result in violations of human rights treaties including ICCPR, ICESCR, ILO and WHO Conventions, they may be considered contra bonos mores and as such null and void pursuant to article 53 of the Vienna Convention on the Law of Treaties (CVLT). Customary international law on these issues should be revisited, including general principles of law (Art. 38 ICJ statute) including good faith (Art 26 Vienna Convention on the Law of Treaties) and the concept of abuse of rights contained in the legislation of many countries.
A review of the establishment of ISDS Tribunals and issues of conflict of interests and a review of the jurisprudence of ISDS arbitrations, including the possibilities of challenging arbitration awards will be discussed. In particular, the possibility and modalities of refusing implementation of arbitration awards and the consequence of such refusal will be explored, as well as the experience made by States in suing transnational corporations for environmental damage (the polluter pays principles) and endangering public health. In this context participants should consider whether the establishment of parallel systems of dispute settlement are compatible with the State’s obligation to ensure that suits at law are examined by independent tribunals.  Separate and unaccountable dispute settlement mechanisms seem to be contrary to the rule of law, in particular to article 14(1) ICCPR.
4) Pragmatic recommendations to make globalization work for human rights
Global challenges include privatization, the role of the World Bank and its International Center for Settlement of Investment Disputes, the WTO and the IMF, foreign debt management, default, unilateral sanctions, extraterritorial application of laws, etc. 

Participants will discuss general issues about the impact of globalisation on human rights, including the ideas of taxation of transnational enterprises and phasing-out of tax havens and formulate recommendations thereon.

Among possible recommendations are the modification or termination of free trade and investment agreements that have led to violations of human rights. Participants consider the grounds for denunciation, invalidity, suspension, modification or termination of treaties laid down in the VCLT, including error (art. 48), fraud (art. 49), corruption (art. 50), coercion (arts. 51 and 52), conflict with peremptory norms (art. 53), implied right of denunciation or withdrawal (art. 56), breach (art. 60), supervening impossibility of performance (art. 61), fundamental change of circumstances (art. 62), emergence of a new jus cogens norm (art. 64), and the procedure to follow (arts. 65 et seq.)

Participants may also consider the feasibility for the General Assembly or some other body such as the ILO or WHO to request advisory opinions from the International Court of Justice on the primacy of human rights over FTAs and on available mechanisms to provide redress to victims.

Modalities 
Participants

Participation in the meeting will be upon invitation only. A wide range of experts from academic, international organizations and other sectors are expected to attend this meeting. Each participant is invited to make a 5 to 10 minute presentation on a specific aspect of the subject-matter as a contribution to the discussion. Written submission, graphics and statistics are encouraged and should be sent prior to the meeting or no later than5 June 2015.

Duration

The meeting will be conducted over one day and will consist of four plenary sessions. It will last from 9:00 to 17:30.
Venue 

The event will take place in room XXVII in Palais des Nations, in Geneva, Switzerland. 
In case you have no badge to enter the Palais des Nations, kindly contact Thibaut Guillet at tguillet@ohchr.org or +41.22.917.93.89 or Hassan Kurdi at hkurdi@ohchr.org or +41.22.917.93.12.

Languages

The consultation will be held in English with no simultaneous interpretation. 
Contact details

In case you need any assistance, please contact Thibaut Guillet or Hassan Kurdi at the abovementioned telephone numbers.  
