Meet the Independent Expert on the promotion of a democratic and equitable international order on a Question & Answer Session on his thematic report A/HRC/30/44
1. How international investment agreements (IIAs) hinder, rather than foster human rights? 

While globalization has allowed for the empowerment of individuals and communities in various domains, and have in some instances resulted in economic growth, the increased rapidity of trade liberalization, the lack of financial flows regulations and corporations’ influential capacity in today’s world have often led to growing inequalities both between States and within States, ultimately affecting a democratic and equitable international order and resulting in retrogression of numerous human rights – especially ICCPR Art. 14 on the right to a fair trial and 25 on the right to participate in public affairs as well as ICESCR Art. 11 on the right to food, 12 on the right to health, 7 on the right to work.
From the mandate perspective, an international order requires States to comply with the rule of law as well as with democratic and accountability principles. It cannot be undermined by private attempts to replace it with an international order that is ruled by transnational enterprises lacking democratic legitimacy and driven by vested interests.
This is not only the evaluation of the Independent Expert but the assessment made by many other HRC Special Procedures’ mandate holders, including the SR on the right to health (See GA report A/69/399), the SR on the right to food (See Guiding principles on human rights impact assessments of trade and investment agreements A/HRC/19/59/Add.5) or the SR on the rights of indigenous peoples (See the SR’s thematic report to be presented to the General Assembly in October 2015). This is also the evaluation of United Nations Conference on Trade and Development (UNCTAD) which stated that “there are valid concerns that the various legal obligations emerging from multilateral, regional and bilateral agreements have reduced national policy autonomy by restricting both the available range and the efficacy of particular policy instruments” (See Annex of the report A/HRC/30/44). This is also the evaluation of the Committee on Economic, Social and Cultural Rights, which has issued pertinent general comments: No. 12 on the right to adequate food, No. 14 on the right to the highest attainable standard of health or No. 15, on the right to water (para. 38 of the report A/HRC/30/44). 
2. Could you provide some concrete examples of obstacles to the promotion of a democratic and equitable international order?
Experience shows that the liberalisation of trade, combined with weak regulations, has exacerbated inequality not only within States but also between States. Economic disparities between individuals are likely to generate frustration, resentment and tension that may in turn be exploited by extremist rhetoric, thus endangering local, regional or international peace and security.
In the report A/HRC/30/44 the Independent Expert flags a few cases of investor-State Dispute settlement (ISDS) in order to illustrate litigation practices and their human rights implications; e.g. In Philip Morris (Switzerland) v. Uruguay (2010), the multinational sued under the Switzerland–Uruguay bilateral investment treaty claiming that the Uruguayan anti-smoking legislation devalued its investments, blithely disregarding the WHO Framework Convention on Tobacco Control. In 2009, the Swedish energy conglomerate Vattenfall sued Germany under the Energy Charter Treaty, demanding 1.4 billion euros in compensation for environmental measures restricting the use and discharge of cooling water into the River Elbe. In 2012, the United States-based Occidental Petroleum sued Ecuador concerning the termination of an oil production site in the Amazon, and resulting in an award of $1.76 billion to Occidental ($2.4 billion with interest). In 2013, the French transnational Veolia sued Egypt because of alleged loss of expected profits as a result of Egypt raising the minimum wage. The amount in controversy is $82 million. In his report A/69/299, the SR on the right to health found that in the case CME v. Czech Republic, the compensation awarded to the investor was equal to the entire health budget of the State (para. 64).
IIAs confer foreign investors and transnational corporations with very strong powers, which may in the long term be damaging to economic prosperity, environment protection and the interest of individuals and communities, especially indigenous peoples. A sensible compromise that allows foreign direct investment while ensuring the protection of human rights is possible and should be put in place.
An international order that is democratic requires “the freely expressed will of the people to determine their own political, economic, social and cultural systems […] and their full participation in all aspects of their lives” (Vienna Declaration and Programme of Action, para. 8). However, IIAs tend to excessively constrain national policy programmes. Moreover, intrusive ISDS awards have indeed had a “chilling effect” on States whey they have been penalized for adopting regulations in favour of human rights. ISDS arbitrations perpetuate and exacerbate an asymmetrical relationship between investors and States at the expense of the public interest and the public will. It leads to a situation, which the Independent Expert also described in his previous reports, in which it becomes evident that “those who are elected do not govern, and those who do govern are not elected”. As stated by the Special Rapporteur on the right to health (A/69/299): “the dispute settlement is controlled by a small clique of arbitrators and lawyers, and the same person may be counsel, arbitrator and adviser to an investor or State at different times. Many arbitrators share close links with business communities and may be inclined towards protecting investors’ profits”. The Independent Expert considers that during negotiation, review or implementation of these treaties, States should have the right to change laws and policies to meet their human rights obligations regardless of the impact of such change on investor rights. 

An international order that is equitable requires the realization of “the right of peoples and nations to permanent sovereignty over their natural wealth and resources” as well as “the promotion of equitable access to benefits from the international distribution of wealth through enhanced international cooperation, in particular in international economic, commercial and financial relations” (HRC resolution 25/15). However, multinational companies are using investor protection rules to achieve corporate aims increasing the cost to taxpayers since States also have to bear legal costs incurred during ISDS arbitration. Moreover, the operation of ISDS places investors above the law, while private actors are subject to voluntary norms only. Such a situation may not only result in the retrogression of human rights, but may also further corrupt practices. The Independent Expert believes that an open, transparent and accountable dispute system is urgently needed to stop human rights violations and to ensure redress to victims.
3. Could you provide some concrete positive examples that could advance the promotion of a democratic and equitable international order?
As is evident from UNCTAD World Investment Forum, held in October 2014, a shared view is emerging on the need to reform the international investment regime to ensure that it works for all stakeholders. The question is not about whether to reform or not, but about the “what”, “how” and “extent” of such reform (See 2015 UNCTAD World Investment Report 2015).
The then Special Representative of the Secretary-General on the issue of transnational corporations and other business enterprises with regard to human rights and the Working Group on the issue of human rights and transnational corporations and other business enterprises have done remarkable work to ensure greater respect of human rights by corporations – for instance by recommending human rights due diligence by companies –, but so much more need to be done. As underlined in the UN Guiding Principles on Business and Human Rights, States must ensure that free trade and investment agreements do not constrain their ability to “maintain adequate domestic policy space to meet their human rights obligations when pursuing business-related policy objectives with other States or business enterprises, for instance through investment treaties or contracts” (Guiding Principle 9). The Independent Expert believes that States should monitor respect for the Guidelines on Business and Human Rights by all transnational enterprises. An international legally binding instrument on transnational corporations and other business enterprises with respect to human rights is urgently needed – the work done by the HRC in this regard goes in the right direction and must be further encouraged. 
International human rights law ascribes States to respect, protect and fulfil their human rights obligations within the territory of the State and extraterritorially. Wherever transnational corporations are registered or carry out operations, the home and host States have the responsibility to regulate them to prevent violations of human rights. In recent years, the Maastricht Principles on Extraterritorial Obligations of States in the area of Economic, Social and Cultural Rights were compiled by international experts as a reaffirmation of States’ extraterritorial obligations under international law. (At the domestic level, other interesting ideas include the taxation of transnational enterprises, the phasing-out of tax havens or the implementation of the polluter pays principles).
In some international investment agreements, clauses have sometimes been introduced to promote sustainable development, which could be useful in promoting economic and social rights.
With regard to ISDS, the adoption in 2014 of the United Nations Convention on Transparency in Treaty-based Investor-State Arbitration is an important step to address some existing problems. But this may not be enough to address the systemic shortcomings of ISDS arbitrations. 
From the international law perspective, the Independent Expert states that the validity of bilateral investment treaties and free trade agreements should be tested under the rules of the Vienna Convention on the Law of Treaties (art. 49, 50, 51–52, 53, 60, 61 and 62). Article 103 of the UN Charter also stipulates that “in the event of conflict between the obligations of the Members of the United Nations under the present Charter and their obligations under any other international agreement, their obligations under the present Charter shall prevail.”  As the European Court of Human Rights decided in its 1989 judgment in Case of Soering v. the United Kingdom, the obligations under the European Convention on Human Rights prevail over those under extradition treaties, mutatis mutandis over bilateral investment treaties and free trade agreements (A/HRC/30/44 paras. 40 and 42).
Civil society’s increasing demands for the accountability of corporations are another reason for optimism. However, a necessary enabling environment in which civil society can access relevant information, participate in decision-making and express opinions freely and without State interference is needed in order to enable civil society to play its important positive role in this regard. In this regard, see the Independent Expert’s press release on the occasion of International Day of Democracy at: http://www.ohchr.org/EN/NewsEvents/Pages/DisplayNews.aspx?NewsID=16410&LangID=E
One concrete example linked to the TTIP is mentioned in the report A/HRC30/44: In the European Parliament, the issue of corporate blackmail has been raised in connection with the debate on the TTIP, arguing on the basis of Vattenfall and Veolia that multinational companies are using investor protection rules to achieve corporate aims, increasing the cost to the taxpayer of defending public policy and rules. A concept paper of the European Commission, “Investment in TTIP and beyond – the path for reform”,
 outlines possible improvements in free trade agreement models so as to guarantee the State’s policy space. (para. 28)
4. How do you respond to the claim that secrecy is needed to protect negotiation? 

States shall be able to negotiate agreements with discretion, but they must first and foremost ensure that all trade and investment agreements — existing and future — represent the democratic will of the populations concerned. Proactive disclosure by governments on economic and social issues that are of general interest, genuine consultation and public participation in decision-making are indispensable to render these agreements democratically legitimate.

Transparency, accountability and public participation are essential to comply with international human rights law. The legal framework protecting the rights of indigenous peoples – who are impacted by IIAs in many countries – is even stricter. Article 19 of the 2007 Declaration on the rights of indigenous peoples makes clear that “States shall consult and cooperate in good faith with the indigenous peoples concerned through their own representative institutions in order to obtain their free, prior and informed consent before adopting and implementing legislative or administrative measures that may affect them”.
Parliaments, who are the trustees of the will of the people, should be able to monitor the elaboration, negotiation and adoption of these agreements, and should be granted with the power to modify and/or terminate these agreements. For instance, parliaments may create cross-party committees that handle matters that are pertinent to IIAs. 

Not only is there a failure of States to proactively disclose information about the agreements, but what the Independent Expert considers to be even more outrageous is that in many instances corporate lawyers and lobbyists have been, at the same time, able to influence decision makers, with the unconvincing justification that corporations have expertise in matters relating to free trade agreement, allowing them to make over-optimistic projections of growth and development for their own interest. 
5. What are your main recommendations?

· Although international investment agreements may contribute to the economic development of a country, it must be recalled that States must respect and protect human rights. In fact, States cannot divest themselves of their human rights obligations by outsourcing or privatizing activities that are fundamentally State functions This also implies that human rights cannot be compromised, nor be subject to contractual rights of investors or by any privatized form of justice.
· All current negotiations of international investment agreements should be conducted transparently with consultation and participation of all relevant stakeholders including labour unions, human rights defenders, consumer unions, environmental protection groups and health professionals. Negotiation must be participatory, inclusive and transparent, and subject to parliamentary oversight.

· Those already in force should be subject to human rights impact assessments. The Guiding principles on human rights impact assessments of trade and investment agreements developed by the former Special Rapporteur on the right to food would be useful in this regard. Ex ante and ex post human rights impact assessments should be conducted with regard to existing and proposed IIAs. 
· UNCTAD and OHCHR should provide advisory services and technical assistance on how to reverse the negative human rights impacts of free trade and investment agreements and how to compensate victims.

· In case of conflict between international norms, human rights ones should always prevail – on the basis of Article 103 of the Charter which stipulates that “in the event of conflict between the obligations of the Members of the United Nations under the present Charter and their obligations under any other international agreement, their obligations under the present Charter shall prevail.” In other words, arbitrations must conform to the UN Charter and the ten core human rights treaties and must not lead to a violation, erosion of or retrogression in human rights.
· The ISDS system should be abolished and replaced by an independent, transparent and accountable dispute settlement mechanism that would comply with the requirements of Article 14 ICCPR.
· The General Assembly may consider tasking the Human Rights Council with a specific mandate on periodic monitoring of the adverse impacts of the international investment regime on the enjoyment of civil, cultural, economic, political and social rights, e.g. by expanding the scope of examination under the Universal Periodic Review.
· The General Assembly should refer pertinent legal questions to the International Court of Justice for advisory opinions and recommendations, including the primacy of human rights treaties over other treaties, the necessity to carry out human rights impact assessments, the responsibility of States to regulate the activities of transnational corporations operating in their territories and the level of compensation owed to victims of violations of human rights.
Conclusion: A shift of mentality is necessary to move from societies governed by short term profit to human rights oriented societies. Over the years, many leading international financial institutions have affirmed that IIAs will automatically bring development but this detracts from the vested interests that corporations have. This is a broader topic which I am intending to look into in the years to come.
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