WORKING GROUP ON MERCERNARIES PRESENTATION BY DCAF
Good morning ladies and gentlemen, I am honored to be here today representing the Geneva Centre for the Democratic Control of Armed forces, better known by its acronym DCAF, which for those who might not be wholly familiar with our work – is a Swiss Foundation dedicated to the promotion of democratic security sector governance through security sector reform. DCAF’s mission is to support effective, efficient security sectors which are accountable to the state and its citizens – in a diverse number of regions and contexts. Around the world simplistic assumptions about who actually delivers security are challenged by the reality on the ground - where we see, what is often, a very fragmented a mix of public and private security actors. As part of the private security governance programme, DCAF supports diverse and multilayered, soft law and hard law international initiatives aimed at better regulating PMSCs and enjoys an ongoing collaboration with the Working Group.
We have heard today three very insightful presentations based on US, South African and comparative global perspectives with very good feedback on the different elements of national legislation to help conclude what makes “good law” in this domain. My presentation will take a step back and will actually focus on presenting to you a DCAF initiative   - a legislative guidance and oversight tool,  that seeks to assist parliaments and lawmakers to develop and include these elements into national legislation. In order to situate this project, it might be helpful for me to describe firstly the key methods of our work in private security governance, which has helped inform the development of this tool. I will then speak to the general structure of the tool and then use examples to highlight how it can be useful to users.
DCAF works on two levels: 

Firstly, we collaborate with local partner organisations, civil society, academics, companies, governments and lawmakers to gather knowledge and research on private security regulation and national experiences with PMSCs in order to discuss different national and regional good practices. As an example, two weeks ago, DCAF organized a regional conference on private military and security companies (and for the purposes of keeping the dialogue concise I will use the acronym PMSCs to highlight this term today) in Ethiopia which gathered 16 states and over 80 participants in total. Together with the Swiss government and the ICRC, the conference also raised awareness of the Montreux Document, an intergovernmental initiative which seeks to clarify legal issues surrounding the use of PMSCs and how this initiative can contribute to better law making at national level. We were also very honoured to have a member of the Working Group discuss the developments related to the internationally binding instrument. 

Secondly, and on the level of implementation: DCAF works to develop tools to offer guidance to states wishing to either develop legislation afresh or to update existing legal frameworks in line with international good practice. Since 2008, 5 regional conferences have taken place where challenges to regulating this industry have been shared. Further, DCAF has also carried out extensive research with various partners including regional mapping of the private security landscape in different regions (including most recently the western Balkans) – and, through this work it become clear that states require real practical support in implementing the available good practices that have been the subject of dialogue today. 

Thus, DCAF has begun developing a guidance tool for lawmakers to offer information and practical guidance on exactly how they can initiate or update existing national legislation, in line with existing international law obligations, and which is compatible with national systems. We have also consulted with representatives from private industry and most importantly with lawmakers in various regions across the world to better understand current barriers on the ground when it comes to efforts to have effective parliamentary regulation and oversight of this industry. And, I might just add, we are also we are grateful for the very good work of the WGM to bring together country analyses from all corners of the world to inform this tool, and of course various reports related to the development of the draft convention to reinforce the good practices. 

When completed - the tool will navigate the various roles and functions of parliaments in their representative, legislative and oversight role and insert advice and ideas to bring enhanced transparency and accountability mechanisms to the private security sector across these 3 dimensions. 

Now, I will firstly briefly address the structure of the tool, and then, as much as time allows, to draw on some examples that are relevant to today’s discussion for the Panel. 
The first chapter to this guideline offers direct legislative guidance to states wishing to better regulate PMSCs.  To approach this, DCAF has gathered and documented key challenges experienced by other states in developing legal frameworks and has used these challenges as a basis to provide recommended guidance for states when developing or updating their own laws. The tool offers clear practical examples of concrete good practice across world regions to guide users on how to respond to these challenges. In our research, I note that lawmakers reported that the sharing of good practices and lessons learned by regional and global partners is fundamental to building better national frameworks. Thus, the tool we are developing also aims to captures the PROCESSES states have embraced in order to develop laws s – where, in some states for example, chambers of commerce and leading industry representatives have been invited to consultation during  drafting phases in order to capture ideas for insertions into laws which are also in line with operational realties on the ground (Ecuador)  
Thus - the tool identifies challenges though the lens of the key requirements to be included in key sections of domestic legislation namely in criteria for: 

1. General provisions

2. Permitted and prohibited activities, 

3. Authorization, licensing and registration

4. Selection vetting and contracting 

5. Implicit obligations of PMSCs and the personnel 

6. Authority responsible for the private security industry

7. Accountability for violations and remedies for victims

And Importantly, 
8. Cooperation with other states, ie in the form of mutual legal assistance regimes and extradition agreements 

9. Ratification of international and regional instruments on mercenaries and prohibition of mercenary activity at a national level 

We are mindful also that one size does NOT fit all in terms of domestic legislative frameworks where PMSCs have different needs and we attempt to bring non prescriptive guidance to match the very diverse needs AND capacities of states to deliver implement the frameworks. 
Now,  I will try to draw on an example related to how the tool can be used, especially with regard to some of the key provisions are th subject of dialogues today.
If we take the example of “Licensing, authorization and registration of PMSC personnel. 
This process can be a complex task where these systems are reliant on states allocating sufficient resources to the development and functioning of these mechanisms. Indeed the WGM country analyses have clearly identified challenges faced by states that do not have these functions neatly in place which serve to compromise the not only the transparent nature of operations but perpetuate also poor labour conditions where the quality of services are low where corrupt behavior can flourish  – and the tool we are developing reflects some very promising initiatives by states such as Ecuador to ensure governments construct a central registry, that pools registration and licensing information, and carries a comprehensive data base of all security personnel who are registered and appropriately trained (including Human Right and use of force training),  where  records of past violations that may have occurred are also tabled along with the sanctions imposed  - again in the name of transparency. In the case of Peru and its legislation introduced in 2015,  these sanctions are posted on a publically accessible state website for a period of 4 years in the interests of transparency and accountability.  A proportion of states agree that having this imbedded in the MOI architecture means that this raises the credibility of the office and helps to “police” the register, while other states allocate independent  regulatory authorities to develop and oversee these mechanisms – ensuring also regular “independent” inspections function are imbedded in this foundational architecture. 
This of course links to this function of MONITROING which the tool highlights across various recommended provisions. It promotes a systemized approach to monitoring which is implicit firstly in terms of compliance with authorizations, contracts and licenses, but also with developing independent regulatory authorities with inspection and sanctioning mechanisms built into these bodies, where a clear message is sent to states that such functions require adequate injection of resources. Examples of authorities we’ve looked to PSIRA South Africa and SUCAMEC in Peru – both 




EXAMPLE

In its legislation introduced in 2015, Peru establishes SUCAMEC, a specialized technical body attached to the Ministry of Interior, as the national authority in regard to PMSCs. It is responsible for the supervision, control and oversight of the sector. SUCAMEC not only grants the authorizations, but is also in change, among other business, of regulating and monitoring PMSC’s activities and of setting the training standards for PMSCs. For the realization of its mandate, SUCAMEC has the authority to impose administrative measures and sanctions.

In South Africa, The Private security industry regulation act n°56 of 2001 establishes the Private Security Industry Regulatory Authority (PSIRA), as the authority responsible for the regulation and control of the PSC sector in the whole country. The PSIRA is in charge of regulating the private security industry and it controls the activities of private security providers.

If we move to a final example in relation to the:
· Rules on the Acquisition of  firearms  
Similarly, we drew from the Working Group’s national studies, (especially regarding countries examined in Asia) that highlight distinct regulatory gaps in relation to the rules and methods for acquiring, exporting, importing, possessing and using weapons.    The tool addresses these challenges specifically and through additional case studies, we propose for states ensure that precise inclusion of provisions that address matters distinctly (these include those related to the  include the illegal acquisition of arms and other recommendations for insertion of prescriptive training provisions  - and include minimum standards training as inspired by frameworks already set out in  leading international  instruments such as the Basic principles on the use of Force and Firearms by Law Enforcement Officials.





EXAMPLES

Uganda

Following the obtaining of a license, PSCs can apply for an authorisation to use certain categories of security equipment, including firearms and ammunitions.  Part IV of the Police regulations is entirely dedicated to arms and ammunitions, and applies in conformity with Uganda’s Firearms Act.  To purchase arms and ammunition in and outside Uganda, PMSC must apply for approval of an operator`s licence issued by the Inspector General of Police.
Additionally, armed PSCs must maintain a firearms register, including movement of firearms,  and must submitted monthly accounts of the arms and ammunitions in its possession to the authority.  
South Africa 

Owning and carrying a firearm in South Africa is generally subject to a license. The licensing process is regulated in the Firearms Control Act: these rules also apply to PSCs. However, the Private Security Industry Regulation Act establish in section 35 (m) that the Minister for Safety and Security may make special regulations relating to the issuing, possession and use of firearms for PSCs.

· CONCLUSION

This description I set out today of course just gives brief insight to the development of this tool to aid states in effectively regulating PMSCs. Our office is acutely mindful also of the messaging around ENFORCEMENT that needs to occur when states are developing legislative frameworks. We see space also to encourage actors to actively insert this law reform dialogue in to the broader SSR conversation occurring at national, regional and international levels.

Finally,  Laws have to be not only in line with best international practice but shaped also to meet the security needs of given state the resources that support these mechanisms so effective implementation, monitoring and most importantly accountability mechanisms can take hold. In the coming months when the first chapter of the tool is finalized, we will be workshopping and conducting dissemination across various networks to promote the tool. If of course, there are states and or organizations here today who wish to contribute further to the development of this tool by offering examples of either of good practice, or who might see entry points for workshopping the tool as part of their state initiatives, we very much welcome any input and involvement. We again, thank the WGM for its ongoing  work to ensure this very important theme is embraced by states and for the valuable work it does to inform initiatives to support national level law reform. 
