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The Regulatory Framework of PMSCs in South Africa


Introduction 

South Africa stands as the only African country to have adopted a legislative tool that seeks to address serious concerns associated with PMSCs. The South African Constitution (Act 108 of 1996) is fundamental in this regard, in that it sets the general legal framework governing the provision of military and security services in South Africa on the one hand, and the involvement of South African citizens in armed conflict abroad on the other. In substance, Section 198 (b) of the Constitution provides in this respect that “The resolve to live in peace and harmony precludes any South African citizens from participating in an armed conflict, nationally or internationally, except as provided for in terms of the Constitution or national legislation”.

The Constitution also provides for a single national defence force – the South African National Defence Forces – and sets the general legal framework for the establishment, structuring and provision of security services. To this effect, Section 199 of the Constitution states:

1. The security services of the Republic consist of single defence force, a single police service and any intelligence services established in terms of the Constitution.
2. The defence force is the only lawful military force in the Republic.
3. Other than the security services established in terms of the Constitution, armed organisations or services may be established only in terms of national legislation.
4. The security services must be structured and regulated by national legislation.
5. The security services must act, and must teach and require their members to act, in accordance with the Constitution and the law, including customary international law and international agreements binding on the Republic.
6. No member of any security service may obey a manifestly illegal order.
7. Neither the security services nor any of their members may, in the performance of their functions:
(a) prejudice a political party interest that is legitimate in terms of the Constitution; or
(b) further, in a partisan manner, any interest of a political party.
8. To give effect to the principles of transparency and accountability, multi-party parliamentary committees have oversight of all security services in a manner determined by national legislation or the rules and orders of parliament.

It is in application of these constitutional provisions that South African legislators passed two pieces of legislation in 2001 and in 2006, which regulate the activities of PMSCs in South Africa. The first, called the Private Security Industry Act 56 of 2001 (hereafter Private Security Act), addresses the domestic dimension of the private military and security industry; whereas the second, the Prohibition of Mercenary Activities and Regulation of Certain Activities in Country of Armed Conflict Act 27 of 2006 (hereafter Mercenary Act), focuses on the external dimension of the industry. The latter is not yet in force. It will be operational once the regulations necessary for its implementation have been drafted, and after a presidential proclamation to that effect.

A number of legal instruments supplement the Private Security Act and the Mercenary Act; these include: the Code of Conduct for Security Service Providers of 2003, which imposes a variety of duties on the security service employer (e.g., the verification of the background and status of security officers; the imposition of disciplinary measures and penalties for improper conduct, etc.); the Improper Conduct Inquiries Regulations of 2003, which establishes procedural rules regarding an inquiry into the conduct of security service providers; and the Security Officers’ Board Training Regulations of 1992, which set the training standards for security service employees. These Regulations also establish procedures for the expiry or withdrawal of accreditation certificates, and provide for a series of prohibition, penalties and offences to sanction the provision of security services by inappropriately trained personnel. Moreover, the Training Regulations establish the Security Officers’ Board, which is competent to deliver accreditation certificates to the security service employer, and issue training certificates to security service personnel who have successfully completed training at an accredited training institution. Further, the Private Security Sector South Africa (published in accordance with the Basic Conditions of Employment Act 75 of 1997) makes it a legal obligation for private security service consumers to ensure that the company they are using is registered with the PSIRA, that all their employees are also registered, that the security officers employed by the company are in possession of training certificates delivered by accredited training institutions, that they adhere to the industry’s code of conduct, and that security officers receive the minimum statutory wage in conformity with the Sectorial Determination 6. Other relevant laws include the Amendments to Regulations Made under the Security Officers Act 92 of 1987; the Basic Conditions of Employment Act 75 of 1997; the Code of Conduct for Security Service Providers 2003; and other regulations relating to Applications for Exemptions 2003.


I.	The Domestic Dimension of the Regulation of PMSCs: The Private Security Industry Regulation Act of 2001

Does the Private Security Act cover military activity?

The main objective of the Private Security Act is to ensure that PMSCs offering security services within South Africa adhere to a number of human rights standards that are prescribed by the South African constitutional democracy. The Private Security Act defines “security services” with reference to a variety of services or activities, including: protecting or safeguarding a person or property in any manner; giving advice on the protection or safeguarding of a person or property; providing a reactive or response service in connection with safeguarding; providing a service aimed at ensuring order and safety on premises; manufacturing, importing, distributing or advertising monitoring devices; performing the functions of a private investigator; providing security training or instruction to a security provider; installing, servicing or repairing security equipment; and performing the function of a locksmith (Section 1). As such, Private Security Act does not cover military activities.

What is entailed in licensing, authorization and registration of PMSC personnel?

The Private Security Act requires any person (natural/juristic) who wishes to render a security service for remuneration, reward, a fee or benefit to register as a security service provider (Section 20 (1)(a)):

· Any individual wishing to register as a security service provider must satisfy the following requirements: she/he must be fit and proper to render a security service; be a legally qualified South African citizen or permanent resident; comply with the relevant training requirements; be clear of any criminal charge and of any improper conduct in terms of the Private Security Act; submit a prescribed clearance certificate; be mentally sound; pay the relevant application fee (according to the PSIRA’s 2006/2007 Annual Report, the total registration fee for the year ended 31 March 2007 was ZAR 6 721 693; about USD 657 046); and must not be employed by the South African Police Service, the National Intelligence Agency, the South African National Defence Force, the Directorate of Special Operations, the South African Secret Service or the Department of Correctional Services (Section 23 (1)).

· Juristic persons (such as PMSCs) wishing to register as a security service provider must ensure that all the persons performing executive or managing functions in respect of the security business, etc., are registered as security service providers; are not unrehabilitated insolvents (Section 23 (2) read together with Section 20(2)); and adhere to a code of conduct (pursuant to Section 28(1)). They must also comply with all relevant legislation and financial obligations, and allow for the inspection of their premises and documentation (Section 23 (3)).

The Private Security Act establishes the Private Security Industry Regulatory Authority (PSIRA) as a monitoring body, whose principal task is to regulate the private security industry and to exercise effective control over the activities of private security providers in the public and national interest and the interest of the private security industry itself (Sections 2 and 3). The regulatory powers of the PSIRA cover a broad range of activities, including the responsibility to: receive, consider, suspend or withdraw application for, or renewal of, registration of security service providers (S. 26); S. 4(g)); issue a certificate of registration to any person, and a certificate of identification to any natural person, registered as a security service provider (S. 25); gather information regarding registration and protect security officers/employees who may be subjected to exploitation within the industry (S. 4(i)); promote high standards in the recruitment and training of security service providers (S. 3(j); S. 4(h)); promote the protection and enforcement of the rights of security officers and other employees in the private security industry (S. 3(m)); promote the empowerment and advancement of persons who where historically disadvantaged through unfair discrimination in the private security industry (S. 3(q)); and take steps to protect and assist security officers and other employees against or in regard to acts, practices and consequences of exploitation or abuse (S. 4(j)).

How is monitoring implemented?

The PSIRA enforces its authority mainly through regular inspections on the premises of private security service providers. To this effect, it is staffed with Inspectors, who have the power to carry out inspections of the affairs of a security service provider, or of any person who employs a security officer (SS. 31 and 33). All inspectors are subject to a legally binding code of conduct (S. 32), and have the power to: enter and inspect the premises of any security service provider without prior notice; search and examine any document, computer system or equipment as may be necessary for the purpose of monitoring or enforcing this Act or the Levies Act; request any information relating to the rendering of a security service; retain any item or reproduce any electronic data as are necessary for their investigation; give directives to non-complying security service providers on how to behave; and impose fines or other penalties, which may lead to the suspension or withdrawal of the registration of legally registered companies; etc. (Section 34).

Are there standard rules and methods for acquiring, exporting, importing, possessing and using weapons?

The Private Security Act does not address the acquisition, possession, export/import and use of weapons by security service providers operating within South Africa. These questions are addressed under two sets of legislation that supplement the Act; namely:

· The Private Security Industry Regulations of 2002 (passed by the Minister for Safety and Security in terms of the Private Security Industry Regulation Act), which regulates the security industry’s possession and use of firearms. Of relevance for PMSCs is Section 13(5) and (6) thereof which prohibits a security officer from using his/her own firearm while on duty on behalf of a security company. It is actually the company’s responsibility to provide the weapon and any illegal use of such weapon would engage the company’s responsibility.

· The Firearms Control Act 60 of 2000, which sets the conditions for the issuance, limitation and use of firearms. Pursuant to this Act, a security service provider wishing to acquire firearms must apply for a licence. In addition, it must produce a competency certificate which ensures that security officers who carry firearms are trained at an accredited training facility (Section 4(1)). In addition, the Firearms Control Act excludes persons under 21 years of age from carrying firearms (Sections 20, 28(1)(c), 102 and 103) and prohibits the issue of automatic firearms and military-type weapons (S. 4(1)) to private security providers. Moreover, private security companies shall not transfer weapons to incompetent individuals, such as intoxicated persons, unstable or mentally ill persons, or to persons known for inciting domestic violence (Sections 20, 28(1)(c), 102 and 103). Any private security company that violates these prohibitions may lose its licence to operate. Other important stipulations of the Firearms Control Act include, the concealment of firearms in a holder when carrying them; the prohibition of firearms in firearms-free zones (as may be declared as such by the Minister of Safety and Security (S. 140)); and the exclusion of convicts from carrying firearms.

What accountability mechanism applies, and what is the outcome? Does the Act cover activities abroad?

The Private Security Act is enforced mainly through the criminal prosecution of any person who fails to comply with its provisions within South Africa. However, this Act also applies extraterritorially to the extent that a prohibited act is committed abroad by any security service provider registered in South Africa (Section 39). Thus, any offender would be liable, on conviction, to a fine or to imprisonment (ranging from 24 months to 10 years), or to both fine and imprisonment (Section 38). 

The Act, also makes it possible to publicly disclose information regarding non-compliant security service providers in order to discourage clients from continuing to benefit from the services of such providers (S. 38(3)(g)). This is a form of “shaming” mechanism that may harm the brand image of the defaulting company.


II.	The External Dimension of the Regulation of PMSCs: The Prohibition of Mercenary Activities and Regulation of Certain Activities in Country of Armed Conflict Act 27 of 2006

Objectives of the Mercenary Act 

The Mercenary Act seeks to “prohibit mercenary activity; to regulate the provision of assistance or service of a military or military-related nature in a country of armed conflict; to regulate the enlistment of South African citizens or permanent residents in foreign armed forces; to regulate the provision of humanitarian aid in a country of armed conflict; and to provide for offences and penalties” (Preamble to the Act). This Act applies to any “person who is a citizen of, or is permanently resident in the Republic, a juristic person registered or incorporated in the Republic, or any foreign citizen who contravenes this Act within the borders of the Republic” (Section 1(1)). PMSCs clearly fall within the meaning of “juristic person” envisaged in this definition.

Does the Mercenary Act cover military activity? Does it cover activities abroad?

A. Prohibition against Mercenary Activities

The Mercenary Act strictly prohibits and criminalises mercenary activities, which are generally military in nature. Mercenary activities are defined to include any of the following acts: participating as a combatant for private gain in an armed conflict; recruiting, using, training, supporting or financing a combatant for private gain in an armed conflict; participating in the initiation, causing or furthering of an armed conflict or a coup d’état, uprising or rebellion against any government; or performing any act aimed at overthrowing an government or undermining the constitutional order, sovereignty or territorial integrity of a state (Section 2). 

B. Provision of Assistance or Military Services in Countries of Armed Conflict

The Act regulates two aspects of the provision of military and security services that may be performed abroad: assistance or military service in a country of armed conflict (1) and the use of firearms (2).

1) Assistance or Military Service in a Country of Armed Conflict 

Under the Mercenary Act, no person (natural/juristic) within South Africa or elsewhere shall provide any assistance or render any service to a party to an armed conflict or in a regulated country (i.e., any country in which an armed conflict exists or is imminent, and which has been so proclaimed by the Head of State; Sect. 6 (1)), unless it has been authorized to do so (S. 3(1)(a) and (b)). Persons within South Africa or elsewhere are also prohibited from recruiting, using, training, supporting or financing any person to provide assistance or render any service to a party to an armed conflict or in a regulated country; and from performing any other act in furtherance of the military interests of a party to an armed conflict or in a regulated country (S. 3 (1)(c), (d) and (e)).

The Act defines “assistance or service” as: (a) any form of military or military-related assistance, service or activity; (b) any form of assistance or service to a party to an armed conflict by means of advice or training; personal, financial, logistical or operational support; personal recruitment; medical or paramedical services; or procurement of equipment; or (c) security services.

“Security services” are further defined with reference to a variety of services or activities, including guarding and protection services; advisory and training services; installing, servicing, or repairing security equipment; and monitoring signals or transmissions from security equipment (Section 1)).

2. Use of Firearms 

The Mercenary Act does not expressly regulate the acquisition, possession and use of firearms in the context of assistance or service in an area of armed conflict. However, it refers back to the Constitution of 1996, Section 198(b) of which provides that “The resolve to live in peace and harmony precludes any South African citizen from participating in an armed conflict, nationally or internationally, except as provided for in terms of the Constitution or national legislation”. Although this clause is interpreted as generally making it illegal for South African citizens to use weapons in situations of armed conflict to which South Africa is not a party, the National Conventional Arms Control Act 41 of 2002 was adopted to give effect to Section 198(b) and introduce an exception to the general rule provided therein. This piece of legislation, therefore, regulates the acquisition, possession and use of weapons in conflict theaters abroad, and establishes the National Conventional Arms Control Committee (NCACC) as the licensing authority for all arms exports and foreign military assistance.

What is entailed in licensing, authorization and registration of PMSC personnel?

Under the Mercenary Act, any South African citizen, a permanent resident, or a PMSC incorporated in SA and wishing to provide assistance or service in a country of armed conflict or a regulated country, shall submit an application for authorization (Section 3(1)(a)-(e) or Section 4(1)) to the NCACC. In any case, the NCACC may grant authorization, unless: it is in conflict with South Africa’s legal obligation under international law; it would result in the infringement of human rights and fundamental freedoms in the territory where the assistance or service is to be rendered; it endangers the peace by introducing destabilizing military capabilities into the region or territory where the assistance or service, or humanitarian aid, is or is likely to be provided or rendered; it would contribute to regional instability or negatively influence the balance of power in such region or territory; it in any manner supports or encourages any terrorist activity or terrorist and related activities; it contributes to the escalation of regional conflicts; it in any manner initiates, causes or furthers an armed conflict, or a coup d’état, uprising or rebellion against a government; it prejudices the Republic’s national or international interests (Section 9).

C. Enlistment of South African citizens or permanent residents in foreign armed forces

Section 4 of the Mercenary Act prohibits enlistment of South Africans in foreign armed forces if performed without a prior authorization delivered by the National Conventional Arms Control Committee. An authorization already granted may be revoked pursuant to Section 9 of the Act, if it conflicts with South Africa’s obligations under international law or if it would result in the infringement of human rights and fundamental freedoms where the assistance or service is to be rendered, etc. In fact, Section 4 of the Mercenary Act gives effect to Section 198(b) of the Constitution.
For South Africans already enlisted in foreign armed forces, the Mercenary Act criminalizes continued enlistment if the person concerned fails to apply to the NCACC for the required authorization within 6 months from the commencement of the Act (Section 15(2))

D. Provision of humanitarian aid in a country of armed conflict 

Any South African humanitarian organization wishing to provide humanitarian assistance in a country engaged in an armed conflict or in a regulated country must be registered with the NCACC for that purpose (S. 5(1)). However, the Head of State may exempt a South African organization from this obligation in order to facilitate the rendering of humanitarian aid without delay, or to relieve the plight of civilians in armed conflict (S. 13).

It shall be noted that provisions do not make any distinction between a humanitarian not-for-profit organizations and a PMSC as far as the rendering of humanitarian aid is concerned. 

What accountability mechanism applies, and what is the outcome?

E. Criminal responsibility

Like the Private Security Act, the Mercenary Act is enforced through criminal prosecution. Thus, any person who violates its provisions is guilty of an offence and liable, upon conviction, to a fine or to imprisonment, or to both a fine and imprisonment (Sections 3(2), 5(1), 10, and 13). This Act also applies extraterritorially and makes it clear that violations of the Mercenary Act committed abroad by South African citizens, permanent residents or juristic persons incorporated or registered in South Africa may be prosecuted by South African courts as though they were committed within South Africa (Section 11).

The exercise of illegal military activities abroad by South African citizens, residents or PMSCs may also be prosecuted under the ICC Act (Implementation of the Rome Statute of the ICC Act 27, 2002), the Terrorist Act (Protection of Constitutional Democracy against Terrorist and Related Activities Act 33, 2004), or the South African Criminal Procedure Act 51 of 1977.

In sum, the Act adopts a two-pronged approach to regulation: firstly, it criminalizes mercenary activities; secondly, it seeks to exercise control over persons (natural/juristic) that may legitimately engage in the provision of military and security services abroad by subjecting them to a licensing process (special authorization is required pursuant to Section 7 of the Mercenary Act). However, the application of the Mercenary Act to illegal acts committed abroad is usually criticized as being unrealistic and difficult to enforce.


Remarks 

The regime created by the Mercenary Act is more prohibitive than regulative as far as the activities of the private military industry are concerned. It does not integrate the market-oriented approach to security, thus excluding South African PMSCs from the increasingly dynamic global market for private security services. However, a draft South African Defence Review adopted in 2012 could change this attitude. In this document, the South African Ministry of Defence and Military Veterans calls for a renewed debate on the role of private players in the security sector, due to the fact that a number of “South African private security companies continue to be contracted by foreign countries to operate in conflict zones, usually protecting prominent individuals, critical infrastructure, property and strategic resources (Defence Review: chapter 3, § 48). The review envisages the debate to be extended to include the nature of the relationship PMSCs could have with former and currently active members of the South African National Defence Forces as well as other State armies and governments in Africa and beyond. The review further predicts that “the global involvement of South African private security companies or SA citizens, particularly in defence transformation, peacekeeping and peace building in conflict and post-conflict areas will continue in the foreseeable future” (Chap. 3, § 48). (SA Defence Review: L Juma and J Tsabora “The South African Defence Review (2012) and private military/security companies: Heralding a shift from prohibition to regulation?”, PER/PELJ 2013(16) 4)

This review, if adopted, could mark a shift in South Africa’s policy on PMSCs, in the sense that it could promote a regulatory rather than a prohibitive approach to the provision of military and security services abroad. This could in turn open up the global market for military and security services to SA companies. 

















































Basic South African Laws that are Relevant to PMSCs

Constitution of the Republic of South Africa Act 108, 1996 (Sections 198, 199 on the provision of Security Services);

Firearms Control Act 60 of 2000 (Regulates the acquisition, possession and use of firearms domestically);

Private Security Industry Regulation Act 56, 2001 (PSIRA):
http://www.gov.za/sites/www.gov.za/files/a56-01_0.pdf (regulates the provision of security services in South Africa, and establishes the Private Security Industry Regulating Authority (PSIRA) to control the registration of private security providers and to set up national standards for recruitment, training, etc.);

National Conventional Arms Control Act 41, 2002 (establishes the National Conventional Arms Control Committee (NCACC) as the licensing authority for all arms exports, including foreign military assistance);

Private Security Industry Levies Act 23, 2002 (provides for the imposition of levies by the PSIRA, and establishes the legal framework for the management and payment of levies imposed on PMSCs);

Code of Conduct for Security Service Providers of 2003;

Prohibition of Mercenary Activities and Regulation of Certain Activities in Country of Armed Conflict Act 27, 2006; Proclaimed in the Government Gazette on 16 November 2007, but not yet in force (Prohibits mercenary activities and regulates the provision of military and security services in countries of armed conflict)
http://www.gov.za/documents/prohibition-mercenary-activities-and-regulation-certain-activities-country-armed-conflict 
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