Questionnaire of the Special Rapporteur on the human rights of migrants Felipe Gonzales Morales -  ’’Ending immigration detention of children and seeking adequate reception and care for them’’ 

Information provided by Montenegro
Question 1: Please provide information on any legislation or policy that prohibits or restricts the use of immigration detention of children and their families in your country. I would be thankful if you could provide an original text of the legislation or sub-legal act, along with the English translation if the texts are not in English, French or Spanish language.
Response
In the previous period, Montenegro has continuously implemented the activities related to improving the conditions in the field of legal migrations, combating illegal migrations, promoting the value of international protection, complete integration of persons with international protection, all on the platform of intensive regional and international cooperation and alignment with the acquis and the best practice of the member states of the European Union.
In that regard, Montenegro adopted two new laws: Law on International and Temporary Protection of Foreigners and Law on Foreigners, through which we applied European standards, in order to ensure full enjoyement of foreigners’ rights, the management of legal migration flows, and the combat of illegal migrations through coordinated and clearly defined procedures.
The Law on International and Temporary Protection of Foreigners governs the principles, conditions, and procedures for granting international and temporary protection to a foreigner seeking international protection; the rights and duties of a foreigner seeking international protection, an asylee, a foreigner granted subsidiary protection, a foreigner granted temporary protection; as well as the conditions and the procedure for the withdrawal and cessation of asylee status, subsidiary and temporary protection. The aforementioned Law is in line with the European legislation in the field of asylum, and it implements “Common European Asylum System - CEAS” into Montenegrin legislation.
Law on Foreigners regulates the conditions of entry into, exit from, movement throughout, stay and work of foreign nationals in Montenegro, and it implements the European standards regarding these fields. We provide the texts from the Law on Foreigners and Law on International and Temporary Protection of Foreigners in English, as annexes.

Question 2. Provide information on existing alternatives to children non-detention measures in your country (e.g. community admission solutions) and explain how these options efficiently improve the protection of the rights of migrant children and their families.

Response

The principles applicable in the protection of the children of migrant - which are determined by the human rights instruments of the Council of Europe related to delicate issue of detention of unaccompanied children and minors during the migration – are transported into the Montenegrin legal system by adoption of the Law on Foreigners and Law on International and Temporary Protection of Foreigners.
In principle, the child shall never be in detention. If the detention of the child is considered, then the best interest of the child is in the first place, the duration of that detention shall be the shortest possible, and the detention center must be adapted to the child’s age; also, they must be provided with appropriate activities and educational support; the detention must take place in facilities separated from those in which adults are staying, or in facilities which purpose is accommodation of the children with parents or other family members. Unaccompanied children are never detained.

The Law on Foreigners covers the standards and procedures established in EU member states for the return of illegally staying third-country nationals, based on EU legal instruments governing that issue, in particular on the Directive 2008/115/EC of the European Parliament and of the Council of 16 December 2008 on common standards and procedures in Member States for returning illegally staying third-country nationals.
The standards set by the Directive 2008/115 are completely implemented into the law, particularly regulations concerning: fully respect of non-refoulement; a return decision for an appropriate period for voluntary departure of between seven and thirty days; restriction on the use of coercive measures regarding forced return; the right of an accompanied minor on assistance by appropriate bodies other than the authorities enforcing return, and Member State shall be satisfied that he or she will be returned to a member of his or her family, a nominated guardian or adequate reception facilities in the State of return; determination of the length of an entry ban and the need for individual review of each individual case; special protection measures, including the right on written and explained decision, the right on effective legal remedy and legal aid in a language that he or she understands; limited use of detention and length of detention, and the right on humane and dignified detention conditions; limitations and exceptional protection measures related to detention of minors and families.
The Law on Foreigners governs the procedure for applying lenient measures as an alternative to detention: the deposit of travel documents and tickets; the deposit of adequate financial resources; ban on leaving the accommodation at a certain address; reporting to the police at a specific time. The police issue a decision on application of lenient measures. Minor foreigner over the age of 14, accompanied by a family member, may be provided with accommodation only if removal could not be provided otherwise, and he or she shall be accommodated in the facilities suitable for the accommodation of the minors. Members of the same family are accommodated in a shelter in the separate common room. Strict police surveillance may be imposed on a minor foreigner only if he or she is accompanied by parents or legal representative, taking into consideration the best interest of the child. Minor foreigner shall be provided with facilities which take into account the needs of persons of their age, as well as the right to education in accordance with regulations in the field of education.
Also, by the Law on International and Temporary Protection of Foreigners, to restrict freedom of movement (in cases of establishing the facts and circumstances on which the request for international protection is based, and which cannot be established without the restriction of movement, especially if it is assessed that there is a risk of escape given the earlier attempts to voluntarily leave Montenegro, refusal of authentication and identification, concealing or providing false identity or citizenship information, gross violation of the rules of residence and house rules in admission Centre, as well as the results of Eurodac’s system for  fingerprint comparison by application of Regulation (EU) 603/2013; that is, for the purpose of establishing and verifying identity or citizenship) the following measures may be imposed on a foreigner seeking international protection or foreigner in transfer:
1) ban on moving outside the admission Centre;

2) ban on moving outside certain area;

3) ban on leaving accommodation on the address he or she reported;

4) compulsory accommodation at the admission Centre;

5) temporary seizure of travel and other documents;
6) accommodation at the Centre for foreigners.

Measure of accommodation at the Centre for foreigners may be imposed on a foreigner provided with special procedural guarantees, especially when it is enabled by his or her personal characteristics and circumstances or needs, especially health condition. Unaccompanied minor imposed by the measure of accommodation at the Centre for foreigners must be accommodated separately from the adults. 
Question 3: Please provide information on any existing good practices or measures taken in your country for the purpose of protection of human rights of children of migrants and their families while their migration status is pending, including among other things their rights to freedom, family life, health, and education (e.g. by providing effective access to, among other things, adequate accommodation, health care, education, legal advice, family reunification).
Response
Procedures that are in accordance with the Law on International and Temporary Protection of Foreigners must take into account the best interests of minors, taking into consideration:

1) welfare and social development of the minor, and his or her origins;
2) protection and safety of minors, especially if there is a possibility that he or she is a victim of trafficking in human beings;
3) opinion of a minor, depending on his or her age and maturity, and 
4) possibility of family reunification.
Taking into account the best interests of unaccompanied minor, a guardian of that minor shall take all necessary actions, including contacting and cooperation with state authorities, state administration bodies, authorities of other states, and international organizations and NGOs, in order to reunite that minor with his or her family, if it is in the best interest of  the minor.

When it comes to asylum-seeking children, we are talking about the children who are granted international protection which includes the asylum and subsidiary protection. By the Article 47 of the Law on International Protection and Temporary Protection of Foreigners, all persons granted international protection have rights to:

1) stay in Montenegro;

2) accommodation and financial aid;

3) work;

4) health care;

5) education;

6) free legal aid;

7) social protection;

8) family reunification;

9) assistance in social integration;

10) learning Montenegrin language, history and culture;

11) property;

12) documents in accordance with this Law;

13) acquiring Montenegrin citizenship.

When it comes to foreigners seeking international protection, according to the Law on International and Temporary Protection of Foreigners, Article 58, they have right to:

1) stay in Montenegro;

2) freedom of movement in Montenegro;

3) admission;

4) health care;

5) primary and secondary education;

6) information necessary for staying in Montenegro and legal advice concerning application for international protection and free legal aid;
7) free legal aid;

8) work;

9) documents in accordance with this Law;

10) family unity.

In accordance with the Article 20 of the Law on International and Temporary Protection of Foreigners, foreigner seeking international protection, or a minor who, considering his or her personal characteristics and circumstances (age, sex, gender identity, serious illness, mental health or consequences of torture, rape or other serious psychological, physical violence or gender-based violence) is not fully capable of exercising rights and obligations in accordance with this law without appropriate assistance, shall be provided with special procedural guarantees. Special procedural guarantees include appropriate support for the purpose of exercising rights and obligations. Characteristics and circumstances, in the procedure from the expressed intention to apply for international protection until the decision on the request for international protection, are determined by trained police officials and authorized officials of the Ministry and other competent authorities, who are, through regular education trained to deal with cases of violence. Therefore, psychological welfare of the child is in the first place, so trained officials are able to provide adequate psychological support in its varieties along with numerous other activities and interventions. 
Professional staff provide psychological support throughout appropriate psychological diagnosis and treatment in admission Centre for foreigners seeking international protection as well as the children seeking international protection.

According to this category of minors, special attention is paid to admission as well, and the guardian must be determined by adoption of the custody decision by the Centre for Social Work, which ensures that all rights and obligations are exercised steadily and in their best interest.
Special attention is paid to provision of health care and phyco-social assistance. Regarding the exercising of the right to education, it should be noted that a smaller number of children attended primary school, due to the short stay of families and unaccompanied minors in Montenegro, since for them it is only the country of transit. For the purposes of exercising this right, they are provided with textbooks and teaching aids, as well as assistance in studying course material. Various workshops for preschool children are organized in the playroom of the admission Centre. 
Interviews with children in the process of determination of the refugee status are conducted by officers from Section of Asylum, who have undergone specific training programs for conducting an interview with this category, appropriate to their age, and they possess adequate knowledge on the psychological, emotional and physical development and behavior of children. Communication with a child is conducted individually, with and interpreter and in presence of legal representative or guardian. Attention is paid to opinion of a child, with regard to his or her age and maturity. Even though the definition of refugee applies to all individuals regardless of their age, in examining the facts noted in the request of unaccompanied minors, special attention is paid to circumstances, such as the child’s development stage, limited knowledge of the conditions in the country of origin and their relevance to the legal concept of refugee status, as well as their vulnerability. Children may express their fears in ways that are different than in adults. Therefore, particular attention is paid to examination of their requirements, with procedural measures for protection designed to determine the best interests of the child. 
Finally, the decision is based on examining the unique set of factors in each case, the way each child presented them, including his or her personal, family and cultural background.
During the procedures of the asylum, minor is provided with all relevant information, through the interpreter, on the language he or she understands. Interviews with children in the process of determination of the refugee status are conducted by officers from Section of Asylum, who have undergone specific training programs for conducting an interview with this category, appropriate to their age, and they possess adequate knowledge on the psychological, emotional and physical development and behavior of children. Communication with a child is conducted individually, with and interpreter and in presence of legal representative or guardian. Attention is paid to opinion of a child, with regard to his or her age and maturity. Special attention is paid to circumstances, such as the child’s development stage, limited knowledge of the conditions in the country of origin and their relevance to the legal concept of refugee status, as well as their vulnerability. Therefore, particular attention is paid to examination of their requirements, with procedural measures for protection designed to determine the best interests of the child.
Children foreigners who are granted international protection have access to all rights set out by the Law on International and Temporary Protection of Foreigners.
Out of elven children asylum seekers:

· One child attends preschool

· Seven children attend primary school

· Two children attend secondary boarding school - Medresa, Tuzi.

· Four children attend Montenegrin language course in “Slobodan Škerović” high school, Podgorica.
All children have access to health care and immunization. 

In order to promote the importance of obligation to respect children’s rights, the Ministry of the Interior of Montenegro, with a support from UNICEF, organized two trainings for 50 participants, on the application of international standards in the field of health and child care, to support efforts to assist migrants’ and refugees’ children and families. 
Training was on the following topics:  International legal framework – protection standards of children and women foreigners, foreigners seeking international protection;  Identification of risk and referral system for children and families at risk; Identification of child’s best interest, provision of psycho-social support and child protection services; Prevention of gender-based violence and violence against children, sexual exploitation and child abuse; Implementation of Standard operating procedures in work with unaccompanied minors; Assessment of health and needs of children and women; Assessment of needs of children in early stage of development, and ensuring coordination of multisectoral services for children with disabilities; Cooperation with other sectors (education: leisure time, additional classes, sport activities) and access to justice (free legal aid). 
Question 4 Please provide any challenges and/or obstacles in development and/or application of alternative non-detention measures of children and their families. 
Detention of children is a last resort and is limited to extremely exceptional circumstances, which only may be justified as a best interest of a child, while considering all alternatives to deprivation of liberty; otherwise it would constitute a violation of the right to liberty and security of Article 5 of ECHR. 
Detention invades personal freedom of each individual, and is especially difficult when it comes to migrants – who are already in an unenviable position. When it comes to migrations in Montenegro, detention is always a last option, and whenever it is possible, more lenient measures are applied, which are alternatives to detention.
Given the fact that detention is a last option, Montenegro has legal obligation, in accordance with the principles of necessity and proportionality, to carefully consider alternative measures first, and second, only then to apply the measure of detention if it is determined that alternatives are not sufficient to achieve the desired goal.
In accordance with the Law on International and Temporary Protection of Foreigners and Law on Foreigners, measure of accommodation at the Centre for foreigners may be imposed if the assessment of the personality of a foreigner seeking international protection or a foreigner in transfer determines that the purpose of restriction of freedom of movement cannot be achieved by other measures. 
Question 5 What kind of support could other interested parties (other than your Government) provide in order to enhance the development and/or implementation of alternative non-detention measures for children and their families, and improve the protection of their rights?
Response
Although international standards from the field of respecting the rights of foreigners in Montenegro, in the context of restriction of freedom of movement and implementation of alternative measures to detention, are incorporated in the national legislation, and they ensure dignity and respect of fundamental human rights, the implementation of alternative non-detention measures for children and their families will continue to be strengthen, with special attention on protection of their rights. Support for the authorities responsible for creating and implementation of asylum and migration policies is certainly provided by international organizations (UNHCR, IOM, UNICEF…) and their partners the Red Cross of Montenegro and NGOs.
