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Re:  Implementation of Human Rights Council Resolution 43/1
Dear High Commissioner:

On behalf of the NAACP Legal Defense and Educational Fund, Inc. (“LDF”), we write in
response to the call for input for the preparation of a report requested by the United Nations
Human Rights Council (Council) Resolution 43/1. Specifically, the Resolution invites the
Council to create a report on “systemic racism, violations of international human rights law
against Africans and people of African descent by law enforcement agencies, especially those
incidents that resulted in the death of George Floyd and other Africans and people of African
descent, to contribute to accountability and redress for victims.”? Addressing the systemic issues
relating to law enforcement’s unnecessary violence and misconduct towards Black people in the
United States will require (1) policies creating a national use of force standard that limits the use
of force and allows officers to use force only as a last resort; (2) strategies to identify and remove
those who hold white supremacist views from law enforcement; (3) laws and policies that
prohibit racially biased policing strategies and hold law enforcement accountable for violating
this prohibition; (4) national data collection systems that track officer misconduct and identify
disparate impact of agencies’ policing practices; (5) independent and transparent investigations
of police misconduct; and (6) elimination of legal barriers to accountability such as Law
Enforcement Officers Bills of Rights and the judicial doctrine of qualified immunity.

LDF is the nation’s first and premier civil rights legal organization devoted to racial
justice. Founded in 1940 by Thurgood Marshall, who later became the nation’s first Black U.S.
Supreme Court Justice, LDF’s mission is to achieve racial justice, equality, and an inclusive
society and to fulfill the promise of full and equal citizenship for Black people and other people
of color guaranteed by the 14" Amendment to the United States Constitution. In 2015, LDF
launched a Policing Reform Campaign in the aftermath of the police killings of Eric Garner,
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Michael Brown, Sandra Bland, Walter Scott, and Freddie Gray— and public demands for police
accountability. That campaign has transformed into LDF’s Justice in Public Safety Project,
which uses litigation, policy, advocacy, research, community organizing, and strategic
communications to: (1) ensure accountability for police brutality and misconduct through
community oversight and changes to laws, policies, and practices; (2) promote policing and
public safety practices that eliminate the harmful influence of racial and other biases; and (3)
support a new paradigm of public safety that ends police violence and drastically reduces the
presence of armed law enforcement in communities of color. It is with this decades-long
experience and commitment that we provide information and suggestions for the proposed
United Nations report.

As detailed below, there are over 18,000 independent law enforcement agencies that
function primarily at municipal and county levels with little to no oversight from communities,
or state and federal governments. These law enforcement agencies also have a history of
engaging in racially-biased practices—dating back to the enforcement of the black codes and Jim
Crow laws—that have resulted in systematic violations by law enforcement officers of the rights
of Black people and communities throughout the U.S., in violation of the U.S. Constitution and
international law.?

I.  United States Law Enforcement Agencies Use Force More Frequently Against Black
People, Including Peaceful Protesters.

Under international human rights principles, law enforcement officers may use force only
when necessary.® The use of deadly force is permitted only as a last resort to protect themselves
or others from death or serious injury.* In the United States, an officer’s use of force is governed
by the Fourth Amendment to the U.S. Constitution. The constitutionality of an officer’s use of
force depends on whether it was “objectively reasonable” in light of all the facts and
circumstances at issue, including the severity of an offense a person has committed.®

Studies show that police in the United States kill and use force against Black people
relative to white people at a higher rate. Between 2015-2019, Black people accounted for 24.2%
of people shot and killed by police despite representing only 13.2% of the population.® In Tulsa,
Oklahoma, while Black people constitute only 15% of the city of Tulsa’s total population, in
2019, they comprised 37% of people against whom Tulsa Police Department officers used
force.’

Federal investigations have also shown a pattern or practice of excessive force by law
enforcement officers against people who pose no threat to officers or the public. For example, in
New Orleans, a U.S. Department of Justice (“DOJ”) investigation found “officers use force
against individuals, including persons in handcuffs, in circumstances that appeared not only
unnecessary but deliberately retaliatory.”® In Baltimore, the DOJ determined that BPD officers
used “unreasonable force against people who are already restrained,”® and those who were
running away from officers,° neither of whom presented any threat to officers or the public. In
both cities, officers were found to have engaged in a pattern or practice of excessive force under
the U.S. Constitution, these patterns also violate international human rights principles.
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This summer, the deaths of Breonna Taylor and George Floyd are among the latest in a
long, uninterrupted history of police killings that sparked nationwide protests against police
violence and systemic racism.!! In response to these peaceful protests, law enforcement agencies,
including federal law enforcement agencies,? responded by using excessive force against
protesters in cities nationwide.

On May 31, 2020, officers from the Philadelphia Police Department (PPD) arrived en
masse in armored vehicles, in response to limited reports of isolated looting, and without
provocation repeatedly unleashed a variety of dangerous military style munitions launching tear
gas and firing rubber bullets at residents and passersby sitting on their porches and walking home
from work.™® Some residents were forced to evacuate their homes due to tear gas used by police
which entered their homes.'* The PPD targeted a predominantly Black neighborhood for this
treatment even though predominantly white neighborhoods also experienced alleged looting.*®

Similarly, in response to protests calling for an end to police brutality and systemic
racism in Louisville, Kentucky, and justice for Breonna Taylor,'® Louisville police officers used
tear gas, flash bangs, pepper balls, and other forms of military-grade technology against
demonstrators.t” This combat-style response led to yet another senseless death: on May 31, 2020,
when Louisville police and the National Guard fired eighteen live rounds at David McAtee, a
local Black restaurant owner, killing him, after he appeared to point a gun at officers to protect
protestors seeking shelter in his restaurant from police violence.*® Since then, countless peaceful
protesters—including elected officials and local educators—have been shot, gassed, beaten, and
arrested solely for making their voices heard.!® Louisville police officers also abused the city’s
curfew order while it was in effect, employing force to arrest or disperse people hours before the
curfew order required them to clear the streets.?

LDF filed lawsuits, on behalf of protesters, against the Louisville Metro Police
Department (“LMPD”) and Philadelphia Police Department for their use of military-style
weapons in violation of the protesters’ constitutional rights. LDF’s lawsuit on behalf of
protesters alleges violations of the U.S. Constitution’s First Amendment for retaliation against
protestors exercising their rights of speech and assembly, Fourth Amendment for unwarranted
seizures and excessive force, and Fourteenth Amendment for discriminatory conduct. These
suits remain pending.

To stem this tide of excessive force, the United States Congress must pass a national use
of force standard that is more stringent than the constitutional standard and allows officers to use
force only as a last resort.

I1.  The Infiltration of White Supremacists into Law Enforcement Organizations, and
the Tacit Support of Racist Militia Groups by Law Enforcement Raises Grave
Concerns.

Federal and state governments have failed to address documented evidence that the
Federal Bureau of Investigation found in a 2006 report showing persons associated with white
supremacists groups infiltrating or otherwise influencing law enforcement agencies across the
country. Law enforcement agencies have also tacitly supported unauthorized militias, who often
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hold white supremacist views, and present a threat to Black communities. For example, this
summer Jacob Blake, a 29 year-old Black man, was shot at close range by an officer in Kenosha,
Wisconsin. The community was understandably outraged by yet another incident of police
violence against a black man and protests ensued. Several self-appointed and unauthorized
“militia” members traveled to the Wisconsin protests from other states, armed and creating an
additional threat to the protesters.?* Kyle Rittenhouse, a teenager who considers himself a militia
member,?? responded to calls for additional militia and traveled to the protests in Kenosha. Mr.
Rittenhouse shot three individuals—Kkilling two of them.

The response of Kenosha Police Chief Miskinis was extremely troubling. He described
the shooting victims, who were protesting police violence, as “[p]ersons who were out after the
curfew[, who] became engaged in some type of disturbance and persons were shot,” and that had
they “not been in violation of that, perhaps the situation might not have happened.”?® Regarding
Mr. Rittenhouse, Chief Miskinis described his shooting of three people as “resolv[ing] whatever
conflict was in place.”?* This was problematic because the Chief Miskinis — who is charged with
protecting all members of the public — appeared to paint Mr. Rittenhouse’s fatal shooting of two
protestors as a positive resolution of a problem while painting the protestors, who were
exercising their fundamental rights, as criminal, demonstrating a bias in favor of Mr.
Rittenhouse.

The need for greater oversight and accountability of law enforcement officers, leaders,
and agencies in the United States is clear. Federal and state governments must develop a national
strategy to identify and remove individuals who support white supremacist views from law
enforcement.

I11.  U.S. Law Enforcement Over-Police Black Communities Leading to Violations of
National and International Law

The United States has the highest rate of incarceration per capita in the world.? Within
this system of incarceration, Black people are grossly overrepresented due, at least in part, to
over-policing of Black communities.?® Various policies and practices by a number of
governmental actors perpetuate these racial disparities at every stage of the criminal justice
system, including more frequent stops, searches, and arrests by law enforcement officers;?” more
aggressive prosecutions and plea negotiations by local and federal prosecutors,?® and longer
sentences by judges for Black people than their white counterparts for similar crimes.?® “African
Americans are more likely than white Americans to be arrested; once arrested, they are more
likely to be convicted; and once convicted, they are more likely to experience lengthy prison
sentences.”*? By failing to address and remedy widespread practices by local and state law
enforcement agencies that unjustifiably target Black people, the United States is in violation of
its obligations under Article 2 of the Universal Declaration of Human Rights,3which prohibits
discrimination based on race; Articles 2 and 26 of the International Covenant on Civil and
Political Rights, 32 which ensure that all its residents—regardless of race—are treated equally
under the law; as well as Articles 1, 2, and 5 of the International Convention on the Elimination
of All Forms of Racial Discrimination, which condemn racial discrimination and require
parties to enact policies eliminating it in all its forms, in addition to creating a specific obligation
ensuring equality of all before the law regardless of race.
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A. Though Data is Limited, Where it is Available, it Demonstrates Officers Stop
and Search Black People More Frequently, and with Less Justification, than
other Groups.

In the United States, a law enforcement officer may briefly stop an individual without
“probable cause” to arrest, if he or she has a “reasonable suspicion”* that the person has
committed or is in the process of committing a crime; this seizure may only last as long as
necessary to confirm or rebut the officer’s suspicions.® An officer may “frisk”* a person for
weapons if they “reasonably believe[]” that the person is “armed” and “dangerous.”’ Law
enforcement officers may only conduct a search upon a showing of probable cause and the
issuance of a warrant or pursuant to one of a number of exceptions to the warrant requirement.®

There is no federal law requiring all law enforcement agencies to document, report, or
make public the data regarding every stop, search, or use of force by officers, much less
requiring agencies to do so in a consistent manner nationwide. Thus, systematic data regarding
officer activity is not widely accessible to the public. However, a patchwork of data is available
through states and cities that provide public access to selective data, through federal agencies
that conduct analyses of the criminal justice system, and through litigation brought by private
actors and the federal government. These data demonstrate the disparities in officers’ stops and
searches by race, including at times, the weaker justification for stops and searches of Black
people as compared to their white counterparts.

For example, a study of traffic stop outcomes by the United States Bureau of Justice
Statistics revealed that “Black drivers (4.5%) were twice as likely as white drivers (2.1%) to be
arrested,” while “whites (18.6%) were more likely than [B]lacks (13.7%) to simply receive a
verbal warning by police during a traffic stop.”®® Similarly, the New York Police Department’s
(NYPD) “Stop and Frisk” policy, had a clear discriminatory impact on Black New Yorkers.*° In
2011, of the 685,724 stops, 350,743 (52.9 percent) were of Black people, despite their
comprising only 23 percent of New York City’s population.** Conversely, white people
accounted for only 61,805 (9.3 percent) of stops, though they comprise 33 percent of the city’s
population.*

Although the rate of unlawful stop-and-frisks decreased after a federal judge found the
policy unconstitutional in 2013,*® Black people are still stopped at a higher rate than any other
racial group. ** This was so even though they accounted for only 22 percent of the city’s
population between 2016-2019.% For instance, in 2016, the NYPD stopped 12,404 people.*® Of
that number, 6,498 were Black (52%).*" In 2017, there were 10,861 stops. Of those stops, 6,277
were Black (58%).% In 2018, 11,008 NYPD stops were recorded; 6,241 were Black (57
percent).** And in 2019, 13,459 stops were recorded of which 7,981 were Black (59 percent).>°

Federal investigations by the DOJ of law enforcement agencies have also revealed stark
disparities in officers’ stops, searches, and arrests of Black people.®* A DOJ investigation of the
Baltimore Police Department (“BPD”) conducted after the death of Freddie Gray, a Black man,
found that BPD “intrudes disproportionately upon the lives of African Americans at every stage
of its enforcement activities.”® The data from BPD officers’ stops demonstrated that:
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BPD disproportionately stops African Americans standing, walking,
or driving on Baltimore streets. The Department’s data on all
pedestrian stops from January 2010 to June 2015 shows that African
Americans account for 84 percent of stops despite comprising only
63 percent of the City’s population. Expressed differently, BPD
officers made 520 stops for every 1,000 black residents in
Baltimore, but only 180 stops for every 1,000 Caucasian residents.>

The investigation further found that “searches of African Americans have significantly lower hit
rates than other searches,” which suggests that officers searched Black residents with less
justification than people of other racial groups.>*

Similarly, in Ferguson, Missouri, a DOJ investigation conducted after the shooting of
Michael Brown, a Black man, found that:

[T]raffic stops of black drivers are more likely to lead to searches,
citations, and arrests than are stops of white drivers. Black people
are significantly more likely to be searched during a traffic stop than
white people. From October 2012 to October 2014, 11% of stopped
black drivers were searched, whereas only 5% of stopped white
drivers were searched.

Despite being searched at higher rates, African Americans are 26%
less likely to have contraband found on them than whites: 24% of
searches of African Americans resulted in a contraband finding,
whereas 30% of searches of whites resulted in a contraband finding.
This disparity exists even after controlling for the type of search
conducted, whether a search incident to arrest, a consent search, or
a search predicated on reasonable suspicion. The lower rate at which
officers find contraband when searching African Americans
indicates either that officers’ suspicion of criminal wrongdoing is
less likely to be accurate when interacting with African Americans
or that officers are more likely to search African Americans without
any suspicion of criminal wrongdoing. Either explanation suggests
bias, whether explicit or implicit.>®

Unsurprisingly, law enforcement officers also disproportionately arrest Black people.
City officials in Tulsa, Oklahoma have documented racial disparities in policing practices.
While Black Tulsans account for just 14% of the population, they account for 41% of Tulsa
Police Department (“TPD”) arrests for traffic offenses, 38% of TPD arrests for disorderly
conduct, 46% of TPD arrests for arrest warrants, and 40% of TPD arrests and criminal citations
for narcotics.®®

Law enforcement agencies must identify and remedy their policing strategies which lead
to over-policing of communities of color and the disproportionate incarceration of Black and
Brown people, often for low-level, quality of life offenses.
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B. Anti-Black Bias in Policing Must be Understood and Prevented from
Effecting Officers’ Decisions.

Anti-black bias and the false and dangerous association of Blackness with criminality®’ in
the United States must be considered in understanding the causes of these disparities. The roots
and evolution of this false and dangerous association have been documented and rebutted by
historians.>® In practice today, however, American researchers have demonstrated that the
“automatic stereotyping process” operates such that “the mere presence of a person can lead one
to think about the concepts with which that person’s social group has become associated.”®® “The
mere presence of a Black man, for instance, can trigger thoughts that he is violent and
criminal.”®® Disturbingly, “[n]ot only are Blacks thought of as criminal, but also crime is
thought of as Black,”®* and law enforcement officers are not immune to this bias. In one study,
“Iw]hen officers were given no information other than a face and when they were explicitly
directed to make judgments of criminality, . . . Black faces looked more criminal to police
officers; the more Black, the more criminal.”®?

Bias has been identified as a potential cause of law enforcement officers’ more frequent
and excessive use of force against Black people. Research shows that police officers are more
likely to falsely perceive predominantly Black communities as inherently dangerous, threatening,
and violent due to stereotyping and racial bias.%® Implicit racial biases “can cause individuals to
interpret identical facial expressions as more hostile on Black faces than on white faces, and to
perceive identical ambiguous behaviors as more aggressive when engaged in by [B]lacks as
opposed to whites.”® In addition, “implicit biases explain the tendency to unconsciously
associate blacks with danger.”® A related but separate phenomenon known as, “implicit
dehumanization” creates a further “tendency to unconsciously associate [B]lacks with beasts,
particularly apes.”®® “Disturbingly, in two recent studies, [researchers] found that implicit
dehumanization not only facilitates hegemonic racial violence, but also helps people feel more
comfortable with it.”®’

The implications of this bias must be considered in identifying solutions to the disparities
in officers’ stops, searches, and arrests of Black people. Law enforcement agencies must
implement strategies that interrupt this racial bias and prevent it from effecting officers’
decision-making, such as requiring documentation of whether a stop is based on specific
information tying a particular individual to an actual crime.

IV. Insufficient Internal Accountability Systems Compounded with External Barriers to
Accountability Result in Officers Acting with Impunity.

Unfortunately, barriers to accountability within United States’ law enforcement agencies,
and external barriers created by state laws and judicial doctrine, impede accountability for
officers’ violations of international norms, U.S. law, and departmental policy.
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A. Law Enforcement Agencies Frequently Fail to Adequately Investigate
Officers’ Misconduct and Hold Officers Accountable.

Prior DOJ investigative findings expose the ways in which failures in internal
accountability systems within law enforcement agencies create a culture of impunity for their
officers. For example, in Chicago, after the 2014 killing of Laquan McDonald by Chicago
Police Officer Jason Van Dyke, the DOJ found that the Chicago Police Department (“CPD”)
failed to conduct investigations into nearly half of the misconduct complaints.®® Where actual
investigations did occur, CPD demonstrated a consistent pattern of “egregious investigative
deficiencies,”®® such as not interviewing witnesses and accused officers or doing so “long after
the incident when memories [] faded,” " “routinely fail[ing] to collect probative evidence,”’* and
“allow[ing] . . . collusion among officers.”’? For interviews that were conducted, the DOJ found
“prevalent and unimpeded” “witness coaching by union attorneys.”’® The DOJ investigative
findings noted that the city of Chicago had “paid over half a billion dollars to settle or pay
judgments in police misconduct cases since 2004 without conducting disciplinary investigations
in over half of those cases, and it recommended discipline in fewer than 4% of the cases it did
examine.”’* Investigative failures such as these contribute to an environment in which officers
who do report misconduct experience retaliation, further entrenching a culture of impunity.

In Baltimore, after the 2015 killing of Freddie Gray while in BPD custody, the DOJ
found that BPD “discourage[d]” the public from filing complaints; “improperly” categorized
complaints to cover-up misconduct; unnecessarily delayed investigations of complaints; applied
“poor investigative techniques” to collect evidence regarding misconduct; and failed to
“consistently document” investigation results.”’”> Notably, the DOJ found that BPD commanders
regularly approved investigative findings, in spite of investigative files being “deficient or
incomplete.”’® The DOJ determined that “[t]he longstanding deficiencies in BPD’s systems for
investigating complaints has contributed to a cultural resistance to accountability that persists in
the Department.”’” The report detailed the experience of one officer who reported misconduct
and subsequently experienced retaliation which eventually led him to retire.”®

Such widespread failures by law enforcement agencies to hold officers accountable—for
minor and major misconduct—often contribute to officers’ systemic violations of people’s rights
under the U.S. Constitution and international principles.” These systemic failures by law
enforcement agencies are unacceptable and must be remedied by the agencies themselves. This
will require that law enforcement agencies readily receive complaints, thoroughly and efficiently
investigate them, and discipline officers fairly and consistently. Law enforcement agencies must
be transparent about their investigations so communities can exercise oversight over their
investigative practices and ensure their fairness and thoroughness. A national misconduct
database is also necessary to ensure that officers who are terminated from one law enforcement
agency are not simply hired by another law enforcement agency.
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B. Provisions Frequently Negotiated into Police-Union Contracts, and
Provisions in State Laws Providing Officers with Special Protections Impede
Accountability.

In addition to failures within law enforcement agencies’ internal accountability systems,
police union contracts and Law Enforcement Officer Bill of Rights (“LEOBR”)® frequently
contain provisions that shield officers from discipline and create barriers to the timely, thorough
investigation of police misconduct.®* The provisions within these contracts and LEOBRs allow
officers accused of misconduct to stay employed, promoted and, in some cases, have their
disciplinary records erased.

After examining police union contracts in 82 of the country’s largest cities, LDF
identified eight key areas that potentially impede investigations of complaints or shield officers
from discipline for misconduct: (1) delays in interviewing officers accused of misconduct, (2)
limits on time periods for imposing discipline on officers accused of misconduct, (3) prohibition
against anonymous complaints or requirement that complaints be signed and attested to on a
formal complaint form, (4) expungement of discipline records, (5) disciplinary hearing board that
is predominately comprised of law enforcement personnel, (6) use of vacation or other leave
time in lieu of suspension, (7) requiring that interviews/interrogations be recorded and/or made
available to the officer prior to a hearing/proceeding, and (8) requiring that officers have an
opportunity to review, consent, and respond to adverse material before such information can be
placed in their file.

LEOBRSs provide officers with many of the special protections that have been negotiated
into police union contracts as identified above. Because LEOBRSs are state laws, they provide
these special privileges to law enforcement officers statewide, in states where they exist, and are
not subject to negotiation. These laws create barriers for accountability even for law enforcement
agencies or leaders wishing to hold officers accountable. Such special privileges for law
enforcement officers that impede appropriate accountability must be repealed.

C. Qualified Immunity

Qualified immunity, a judicially created doctrine, is another mechanism that allows
officers to evade accountability for wrongful conduct. Under this doctrine, police officers are
held accountable only if they violate constitutional rights that are “clearly established” pursuant
to existing case law.82 The Supreme Court has adopted a “particularized,” “fact-specific”
approach for deciding whether a right is “clearly established.”® To obtain judicial relief, a
plaintiff must show that an officer’s challenged conduct was virtually identical to the factual
scenario of a prior Supreme Court or binding decision finding the conduct unconstitutional 2 A
minor factual difference can, and often does, result in a lower court finding the constitutional
right not “clearly established,” leaving the victim with no legal recourse and the officer immune
from civil liability.®

The difficulty of satisfying the “clearly established” requirement is exacerbated further
by the Supreme Court’s decision in Pearson v. Callahan, allowing courts to grant qualified
immunity without ruling on the underlying constitutional violation.®® In operation, this discretion
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has stunted the development of law regarding the constitutionality of problematic officer conduct
because lower courts can grant qualified immunity without ruling on the underlying
constitutional claims, thereby preventing the law from becoming “clearly established.” As such,
a defendant could continue engaging in the same misconduct if a lower court dismissed the case
before deciding the constitutionality of such conduct. The practical result of this has led to
outcomes that are glaringly at odds with justice and the protection of civil rights.’

Legislative remedies to end the judicial doctrine of qualified immunity have been crafted
but have not yet become law. Legislative remedies to end qualified immunity for law
enforcement officers in the United States must be enacted.

V. Conclusion

The inequities in the policing of Black communities in the United States are stark, and the
lack of oversight and accountability for officers’ misconduct is intolerable. We welcome the
Human Rights Council efforts to examine and address law enforcement violence, misconduct
and other serious human rights violations against Black people in the U.S. To advance law
enforcement accountability and address the influence of racial bias, the following remedies must
be implemented:

= Federal policies that set a national use of force standard that limits the use of force
and allows officers to use force only as a last resort.

= National strategy to identify and remove individuals who hold white supremacist
views from law enforcement.

= Laws and policies that prohibit racially biased policing and policing strategies that
lead to over-policing of communities of color.

= Law enforcement agencies must readily receive complaints, thoroughly and
efficiently investigate them, and discipline officers fairly and consistently.

= A national misconduct database is necessary to ensure that officers who are
terminated from one law enforcement agency for misconduct are not hired by
another law enforcement agency.

= Repeal laws and policies that provide special privileges for law enforcement
officers that impede appropriate accountability and investigation of misconduct
complaints.

= Policies that end qualified immunity.
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