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Date: Sivan 25, 5780

June 17, 2020
To: Mr. Ahmed Shaheed, Special Rapporteur on Freedom of Religion or Belief
Dear Mr. Shaheed,

Re: The Submission of the State of Israel in Response to the Questionnaire on Eliminating Intolerance and Discrimination based on Religion or Belief and the Achievement of Sustainable Development Goal No. 16 
1. Further to your letter dated May 6, 2020, we would like to elaborate on the relevant issues raised therein. We hope you will find this information useful. 
2. Examples of Legislative, policy and institutional frameworks and measures protecting minority religious or belief communities against discrimination and violence:
General

A. Freedom of religion is an important aspect of Israeli society and it is a basic principle of Israeli law. Freedom of religion was already mentioned in the Declaration of Independence, but with the 1992 enactment of Basic Law: Human Dignity and Liberty has further gained the status of a basic constitutional right. Even though the right itself is not stated specifically therein, the High Court of Justice stated that the right of freedom of religion has a central place in the Basic Law. 
B. Following the establishment of the State of Israel, the Knesset maintained the three (3) underlying principles of the status quo: religious law in matters of personal status, communal jurisdiction and preferential treatment of foreign nationals. Three additional religious communities have been recognized - the Druze (in 1957), the Evangelical Episcopal Church (in 1970) and the Baha'i faith (in 1971). Several other religious communities are not officially recognized - Anglicans, the Church of Scotland, Lutherans, Unitarians, Baptists, Quakers and others - and thus no local religious tribunal has jurisdiction over their members in matters of personal status. This lack of official recognition does not affect the ability of these communities to practice their religion freely or to maintain communal institutions.  

C. Apart from the general guarantees of religious freedom described above, several specific statutory provisions help ensure the freedom of religious worship and the safekeeping of and access to holy places for members of all faiths in Israel. 
D. The Protection of Holy Places Law 5727-1967, expands on the sanctions contained in the Penal Law 5737- 1977 (hereinafter: the Penal Law) by mandating that holy places of all religions be protected from any "desecration or other violations", and prohibiting any act that might impair the free access of members of all religions to their holy places or "anything likely to violate the feelings of the members of the different religions with regard to those places". Desecration or other violations of holy places are punishable by seven years' imprisonment; impairment of free access and violation of feelings as mentioned above are punishable by five (5) years' imprisonment. It should be noted that the protection of religious feelings of religious groups under this law, unlike the parallel provisions in the Penal Law, does not require actual criminal intent or knowledge, but suffices with constructive knowledge by the offender that such an emotional violation is likely to be caused as a result of his/her conduct. In addition, several other statutes aim to protect holy sites against physical harm by requiring the consent and guidelines of the Minister of Religious Affairs as a precondition to the performance of certain actions in or near a holy place, such as excavations (Mines Ordinance, Section 8(1)(a)), drainage plans (Drainage and Protection Against Flooding Law 5718-1958, Section 22 (a)), water and sewage systems (Water Law 5719-1959, Sections 70-71; Local Authorities (Sewage) Law 5722-1962, Section 14), declaring the site a national garden (National Parks and Nature Reserves Law 5723-1963, Sections 4-5), vacating and demolishing houses (Building and Evacuation of Rehabilitation Areas Law 5725-1965, Section 51), and so on. Furthermore, most of the holy places are also antiquities sites, and thus are protected by similar provisions in the Antiquities Law 5738-1978. 

E. In practice, the access to holy places and freedom of worship for members of all faiths is very strictly guarded, with a few exceptions relating to the maintenance of public order or morals. 

F. Employment and days of rest. The State of Israel fully guarantees the right of employees to observe the holidays and days of weekly rest prescribed by their religion. The Law and Administration Ordinance (1948), provides that "Sabbath [Saturday] and Jewish festivals ... shall be the established days of rest in the State of Israel. Non-Jews shall have the right to observe days of rest on their Sabbath and holidays." The Hours of Work and Rest Law 5711-1951, gives every worker the right to a day of weekly rest which shall not last less than 36 consecutive hours. Non-Jews may choose the day on which they take their weekly rest, either on Friday, Saturday or Sunday (Section 9). Moreover, employers are forbidden from refusing to hire an employee who, upon being hired, notifies the employer that he or she will not work on the weekly day of rest for reasons of religious observance; nor may employers require an employee to obligate to work on the day of weekly rest as a condition of employment. These restrictions do not apply to enterprises responsible for public security, State security, public health or the provision of certain essential services, as well as hotels and the electric utility. 

G. The Minister of Economy issues permits for Sabbath work if he/she is convinced that interruption of work will impair the defence of the State, the protection of property or bodily integrity, or if it will cause significant economic loss or substantially impair the provision of essential services. A ministerial committee is authorized to give general permits to classes of enterprises, which it has done, for example, for hotels and guest houses, medical institutions and lifeguards. Members of cooperative societies, such as kibbutzim, may perform work on the Sabbath which is connected with maintenance of necessary services.

Further relevant provisions under the Penal Law

H. Under Subchapter A1 on Incitement to Racism or Violence of Chapter 8 ("Offences Against the Political and Social Order") of the Penal Law, "Racism" is defined as: "persecution, humiliation, degradation, a display of enmity, hostility or violence, or causing violence against a public or parts of the population, all because of their color, racial affiliation or national ethnic origin". This Subchapter sets out the following offences:


Publication of racist incitement is prohibited


144B.(a)
If a person publishes anything in order to incite to racism, he is liable to five (5) years imprisonment.




(b)
For the purposes of this section, it does not matter whether the publication did cause racism, and whether or not the publication is true.


Possession of racist publication
144D If a person holds a publication prohibited under section 144B for distribution, in order to cause racism, he is liable to one (1) year imprisonment, and the publication shall be confiscated.

I. Subchapter A2 of the Penal Law, which deals with Hate Offenses, sets out the following offense, directly addressing minority religious or belief communities:
Offenses motivated by racism or enmity against a public – an aggravating circumstance 



144F.(a)
If a person commits an offense out of a racist motive, as defined in Subchapter A1, or out of hostility towards a public because of their religion, religious group, community of origin, sexual orientation or because they are foreign workers, he shall be liable to double the penalty set for that offense or to ten (10) years imprisonment, whichever is the lesser penalty.




(b)
In this section, "offense" - an offense against the body, freedom or property, an offense of threat or blackmail, offenses of disorderly conduct or public obstruction and nuisances […].
J. Subchapter 2 on Associations and assemblies, criminalizes unlawful associations, which propagate, incite to or encourage racism. The relevant Articles under this Subchapter read as follows:


Prohibited association



145. For the purposes of this Article, "unlawful association" –

(2a)
a body of persons, incorporated or unincorporated, which in an organized manner, in its by-laws, in its propaganda or in some other manner propagates, incites to or encourages racism, as defined in Subchapter A1 above, including propagating, inciting to or encouraging the principles of the Nazis or of the Nazi movement;


Advocating a prohibited association



146.
If a person – by speech, in writing or otherwise – advocates or encourages the commission of one (1) of the acts prohibited under section 145, he is liable to three (3) years imprisonment.


Membership of prohibited association



147.
If a person has reached the age of sixteen (16) and is a member of a prohibited association, occupies or acts in any position or office in it, acts as its representative or acts as a teacher in an institution or school, that is managed or supervised or appears to be managed or supervised by it, he is liable to one (1) year imprisonment.


Contributions to prohibited association



148. 
If a person pays a membership fee or a contribution for or on account of a prohibited association or if he solicits one of these, he is liable to six (6) months imprisonment.

Publications of prohibited association



149.
If a person produces, prints, publishes or transmits by mail a publication of, for or to the benefit of a prohibited association, then he is liable to six (6) months imprisonment.
The killing offenses reform of the Penal Law
K. In addition, in July 2019, the offense of commission of murder under aggravating circumstances under the Penal Law was amended to include two (2) additional aggravating circumstances addressing the vulnerability of, inter alia, religious minority communities. The relevant Subsections under Section 301A of the Penal Law, require that the act was committed based on a racist motive or hostility towards a particular public, as stated under Article 144F above, or that the act was committed as a punitive act, aimed at subjecting to power of, inflicting terror or imposing behavioral norms on a public.
3. Examples of State legislative, institutional and policy measures to address past injustices, including violence and discrimination, against religious or belief minorities and to provide redress or reparations – Severe Criminal Case 35048-04-17 The State of Israel v. Raz Amitzur (5.11.18): On November 5, 2018, the Be'er-Sheva District Court sentenced a defendant who was convicted in the framework of a plea bargain of attacking Arab men on several occasions and stabbing one (1) of his victims based on a racial motive, for meeting with Jewish women. The amended indictment contained four (4) counts which, inter alia, included offences of causing severe harm under aggravated circumstances and possession of a knife, assault under aggravated circumstance (several offences), assault that causes actual bodily harm under aggravated circumstance, injury under aggravated circumstance – all based on a racial motive (some of them conducted with other persons). The Court determined that the defendant did not operate based on a personal difficulty or distress but rather a racial ideology that should be condemned. It was further noted that the offences in this case inflict severe harm to core-social values of human dignity, including the protection of personal safety, and are of extreme severity. The Court stated that the harm caused for these basic protected values is of great severity, since it exceeds the matter of the individual victims and concern wider circles - in this case the Arab population. The Court sentenced the defendant to five and a half (5.5) years imprisonment and nine (9) months suspended imprisonment for a period of three (3) years regarding any offence for which he was convicted (S.Cr.C. 35048-04-17 The State of Israel v. Raz Amitzur (5.11.18)).
4. Examples of State efforts to protect against religious communities' infringement of the human rights of women and girls – As in other modern societies around the world, the exposure of women of a traditional society to the modern Israeli society, often brings about resentment from their communities, and especially their families, which may lead to domestic violence, and in extreme cases, to the abhorrent practice of "honor killings", i.e., femicide committed by family members of the victim, based on a cultural-religious background. As stated above, the recent amendment to the Penal Law pertaining to the commission of murder under aggravating circumstances is aimed at addressing the vulnerability of, among others, religious minority communities. The aggravating circumstance which requires that the act was committed as a punitive act, aimed at subjecting to power of, inflicting terror or imposing behavioral norms on a public, may serve the prosecution in prosecuting cases of femicide and "honor killings". 
5. We remain at your disposal for any further questions you might have.



           Yours Sincerely,

__________________________________________________________

29 Tzalach A-Din St., P.O.B. 49029, Zip Code 91490 Tel. 02-6466569 Fax. 02-6261862
E-Mail: international@justice.gov.il

[image: image1.wmf]_1522587153.doc
�



�
















