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Submission for the thematic report of the Independent Expert on protection against violence and discrimination based on sexual orientation and gender identity
for the 41st session of the Human Rights Council
Introduction
1.
This short submission was prepared by ASEAN SOGIE Caucus (ASC), with the assistance of our members and partner organizations, to provide information and insight pertaining to state activities involving data collection to address issues of violence and discrimination on the basis of sexual orientation and gender identity . This is to respond to the call by the Independent Expert on protection against violence and discrimination based on sexual orientation and gender identity (IE-SOGI) for their thematic report to the 41st session of the Human Rights Council. Due to generally limited information in Southeast Asia, this submission will focus on questions 4, 5, and 7.
2.
The worsening human rights conditions in Southeast Asia makes data collection by government institutions problematic and dangerous in general. A recent example is the Philippines’ Securities and Exchange Commission memorandum circular 15 s. 2018 (published 8 November 2018), which under the guise of combating money laundering and terrorism now requires non-government organizations (NGOs) to declare more information regarding their resources and to be subjected to a “risk rating”.
 Such has been described as unjustified intrusion and overbreadth regulation, which given the timing and current local political climate appears to be a strategy by state forces to crack down on political opposition by harassing civil society groups with surveillance and spurious documentary requirements. As of this writing, Philippine-based NGO coalitions are discussing political and legal remedies to this policy.

3.
However, in this example, Philippine-based organizations focusing on lesbian, gay, bisexual, transgender, intersex and queer (LGBTIQ) issues were said to be “low risk” because their advocacies are perceived as “less sensitive” compared to advocacies responding critically to a government policy (e.g. the drug war, extra-judicial killings, etc.). Viet Nam and Cambodia are similarly problematic for human rights defenders but less of a concern for groups advocating for LGBTIQ rights. However, risk may change in situations where activists may have political links with the opposition, or promote advocacy messages framed within human rights or democracy.  In Malaysia and Indonesia, advocacy focused on SOGIESC is met with much more violence. While information is still limited, there are indications that data collection initiatives on SOGIESC by state institutions is being leveraged to crack down on individuals who are perceived to be LGBTIQ. Some cases are discussed under question 5, but all take place in contexts of growing religious extremism and the actions of extremist groups in partnership with government bodies to target and profile individuals and groups suspected of “morally outrageous acts” (e.g. consensual same-sex sexual acts, gender-non-conforming social behaviors, “promoting” LGBT issues, etc.).
4.
Based available information, we recommend two general points for the IESOGI to take up with state representatives. First is to address publicly expressed religious or cultural sentiments that negatively impact on the work of LGBTIQ human rights defenders. This is important as such sentiments have a serious negative impact on LGBTIQ people’s lives, particularly in how the use of data pertaining to SOGIESC affect LGBTIQ people’s security and wellbeing. In contexts such as Indonesia, Malaysia, and Brunei Darussalam, more serious and long-term engagement with faith-based actors is just as critical as engaging with government institutions. For the first recommendation, examples from Indonesia and Malaysia are presented, though specific information from Brunei Darussalam is unavailable. Second is to strengthen on-going human rights monitoring and documentation by government, national human rights institutions (NHRIs), or civil society. Where possible, this should include the creation of tripartite monitoring systems involving all three parties. For the second recommendation, examples from the Philippines are provided.
Question 4: What are the risks associated with the collection and management of data on sexual orientation and gender identity and initiatives to overcome those? 
5.
The following are risks that manifest across the countries ASC works: a.) Lack of political commitment by state actors to include SOGIESC within existing data collectioninitiatives; b.) Absence of or inadequate legislation or policies requiring the disaggregation of data relevant to SOGIESC; and c.) Lack of consensus on how SOGIESC should be operationalized in data collection.
6.
Lack of political commitment from government agencies to include SOGI within existing data collection initiatives. While there have been increased interest among government agencies to address SOGI (e.g. the use of gender and development budget for seminars on SOGI in the Philippines; the incorporation of SOGI in the public education curricula in Cambodia; SOGI-related violence experienced by children in schools in Viet Nam; etc.), these efforts do not necessarily extend to more inclusive data collection procedures to include SOGI. The only exception would be health agencies or ministries working on HIV/AIDS, although they disaggregate very narrowly according to sexual behavior among people assigned male at birth (i.e. men who have sex with men or “MSM”) and gender identity (i.e. transgender women or “TG”). This is problematic for many reasons, but the most relevant here is that this very limited disaggregation only applies to one issue (i.e. HIV/AIDS), as opposed to applying to broader social concerns.
7.
In some countries, opportunities to address this issue are currently in development and are led by government bodies. For example, a recent validation consultation for the Gender-Based Violence (GBV) Observatory project of the Commission on Human Rights in the Philippines looked at data collection on GBV across different areas, including case uptake with references to SOGIESC in police districts and barangays (i.e. term used for the smallest administrative divisions in Philippines). In this example, there is and opportunity to streamline data collection to include specific references to SOGI through inter-agency work between the national human right institution and police forces.
 However, the absence of a policy framework requiring the inclusion of information related to SOGIESC still renders government’s data gathering work on LGBTIQ rights discretionary and ad hoc.
8.
Absence of or inadequate legislation or policies requiring the disaggregation of data relevant to SOGIESC. The Philippines offers useful examples as some national laws already include SOGIESC, though not comprehensively, in their implementing rules and regulations (IRR). For example, the IRR of Republic Act 9710 i.e. “The Magna Carta of Women” mentions sexual orientation as grounds for discrimination. However, it does not include gender identity, and so the implied meaning for “woman” relates back to other laws defining women as persons assigned female at birth. It frames “sex” similarly as grounded “on a basis of equality of men and women”. It also mentions the need for sex-disaggregated data, but does not clarify what this entails, and so implementation would defer to existing laws where sex in demographic data is differentiated according to sex assigned at birth, i.e. male and female.
 Under this law, a case may be made to collect data on the sexual orientation of women, but not necessarily including transgender women as they remain “male” in the eyes of the law.
9.
The IRR of Republic Act 10627 i.e. “The Anti-Bullying Act of 2013” offers a similar challenge. Its definition of “gender-based bullying” incorporates acts of bullying on the basis of SOGI; by extension, provisions on reporting and assession bullying cases must also include SOGI. However, SOGI is not specifically defined in the IRR, leaving state actors in charge of implementation without guidance on how to effectively capture SOGI in monitoring cases of bullying. And unless the presiding government agency (i.e. The Department of Education) provides unambiguous instructions, this lack of clarity risks making data collection by individual local government units sporadic, and will make comparisons of data across jurisdictions inconsistent.
 The same challenge is reflected elsewhere, such as the 2017 Gender-Responsive Basic Education Policy. Here, definitions for SOGI (under “gender-based discrimination”), LGBT, and principles on discrimination are provided but specific guidance on data collection – especially in the context of public education and accompanying laws governing child protection – is absent.

10.
This absence of guidance rooted in a thorough and affirmative appreciation of human rights can be exceptionally dangerous in some cases. For example, in Indonesia, the Komisi Perlindungan Anak Indonesia (KPAI or Commission for the Protection of Children) announced in February 2016 a prohibition on “LGBT propaganda targeting children” as part of the general interpretation of the government’s child protection policies. As of this writing, there is no indication that the KPAI has changed their position.
 As such, efforts for data collection on SOGIESC among children by friendly government agencies or civil society can be met with legal reprisal under the guise of “child abuse”.
11.
There is no consensus on how SOGI should be operationalized in data collection. Even in countries whose laws and policies include provisions on SOGIESC, data collection is not always explicitly required or mentioned as a key component in implementation. Though it is implied in guiding principles regarding non-discrimination and subsequent provisions on assessment and monitoring, the specifics of how such data can be collected are unclear. So government agencies are left to their own devices, and without inter-agency coordination any data generated may have compatibility issues which can render information inappropriate for comparative analysis. This seems to be the case for the Philippines, as we are unaware of any consolidated efforts to agree on a single consistent strategy for using data on SOGIESC.
12.
As mentioned earlier, the only exception is the use of “MSM” (referring to the sexual behavior of people assigned male at birth)  or “TG” (referring exclusively to transgender women) by health agencies in the various Southeast Asian countries. This is problematic because it drastically limits how government agencies understand SOGIESC and its importance to fulfilling state responsibilities. It should be noted however that these health ministries are also constrained by their own programmatic obligations: in state-led HIV/AIDS work, they are required to collect information on “key affected populations” of MSM and TG. No similar obligations exist for health ministries to look at, for example, specific health disparities of heterosexual and homosexual men and women in other areas (e.g. psychiatric conditions, chronic illnesses, negative health behaviors such as smoking, etc.). Similarly, without such obligations, government institutions are not compelled to modify their data collection methods to incorporate SOGIESC. Government institutions may take their own initiative, but without clear directives these remain discretionary.
Question 5: Are there circumstances where data collection is ill-advised, such as in countries that criminalize same-sex behavior or where particular government agencies have demonstrated a cause for concern regarding their treatment of issues related to sexual orientation and gender identity?
13.
In Southeast Asia, Indonesia and Malaysia are two countries where specific kinds of data related to SOGIESC (e.g. self-identification, sexual activities between members of the same sex, and gender-non-conforming social behavior) can put people at serious risk. As stated earlier, these risks are tied closely to religious extremist sentiments dominating the way their governments operate. As such, addressing these risks have less to do with securing the country’s information infrastructure and more to do with addressing deeply entrenched negative religious attitudes towards expressions and identities which do not conform with so-called traditional sex and gender roles. Anecdotal evidence and data gathered in other related human rights reports in Brunei Darusallam and Singapore (e.g. sexual violence among non-heterosexual women, bullying and violence of LGBTIQ youth in schools, etc.) lead us to believe that these same risks apply here, though we have no specific information on data collection practices in these countries.
14.
Risks in Indonesia. Numerous local jurisdictions have enacted policies that specifically target LGBT people. At the time the information was collated, there were 11 provinces with local jurisdictions with ordinances targeting quote-unquote “morally outrageous” acts. While the Aceh Special Region made headlines in 2017 and 2018 for its public canings of gay men and raids on businesses led by transgender women, other provinces created such ordinances as early as 2000.
 There have also been policy instructions by local officials to the police and military to identity and hunt LGBT persons, as in January 2019 where the mayor of West Sumatra’s capital city of Padang claims to be working with the country’s military (Tentara Nasional Indonesia or TNI) to hunt down LGBT people in order to “exorcise” and “cultivate nationalism” in them.
 On the national level, the 1982 Penal Code and the 2008 Anti-Pornography Law have also been used to criminalize LGBT people on numerous occasions. Unfortunately, we are unaware of positive developments in terms of repealing or challenging these ordinances, and also unaware of specific details regarding the extent of data collected on SOGI under these laws. But given the experience of our partners and other LGBT people in Indonesia over the past few years, we can also suspect the worst with regards to how data collected on SOGI is being used.
 This fear is only heightened with a recent joint communication dated 19 February 2019 by the UN special rapporteurs detailing communications by the Cianjur AIDS Prevention Commission to the Deputy Regent of Cianjur which state they would provide the names and addresses of allegedly gay men to government officials.

15.
Risks in Malaysia. According to both anecdotal reports and certain government agencies themselves, certain mukhayyam (rehabilitation or “return to the right path”) camps specifically targeted LGBT people was reported by the Jabatan Kemajuan Islam Malaysia (JAKIM, or the Department of Islamic Development Malaysia) to have reached 1,195 LGBT people from 2011 to 2017.
 While categorically abhorrent and inhumane, it is a fair question to ask how JAKIM has used or disclosed such information, and how collecting and storing this information adds another layer of danger to the lives of LGBT Malaysians who are already persecuted under these obscene state-led actions. During the 3rd cycle of  Malaysia’s Universal Periodic Review, issues were raised which beg questions regarding nefarious surveillance practices by the Malaysian government. For example, it was reported in the Coalition for Internet Rights that “in a media interview regarding an investigation of an LGBT event, the Department of Federal Territory Islamic Affairs (JAWI) revealed “all LGBT groups and movements are monitored by various groups, including religious agencies”. What JAWI means by “monitor” is unclear, but given the rise of violence through digital mediums experienced by LGBT people, we must again suspect the worst. The same report details the proliferation of certain mobile applications: “Hotline JAIS”, which advertises itself as a tool for reporting sharia offences (of which consensual same-sex sexual relations is one such offence); and “Hijrah Diri – Homoseksualiti”, which describes itself as a resource for LGBTIQ persons who want to change their SOGI.
 As of this writing, both applications are available on Google Play.
,
 It is currently not clear how these applications actually operate and if other functions are going on without the user’s consent (e.g. if the app tracks data flow or the user’s location through the IP address). But because these are government-supported, we must demand transparency.
16.
We must also emphasize that data gathering on LGBTIQ issues require careful approaches so that confidentiality of data source is guaranteed, among other things. There must be willingness among concerned individuals to come out and share information. However, the use of vigilante groups acting as “moral police” in countries like Indonesia and Malaysia forces LGBTIQ persons and groups to hide and withhold information that may make them targets of persecution. As stated earlier, these deeply entrenched negative attitudes is a major deterrent to data gathering. And while it is ideal to have government policies to generate data related to SOGIESC, the question is: are LGBTIQ persons willing to disclose in contexts of criminalization, violence, and persecution?
Question 7: Does the lack of a global classification scheme carry risks that data will not be useful for international comparisons or will not accurately reflect the identities and lived realities of local populations? 
17.
Before looking at the methodological issue raised – i.e. whether or not the absence of classifications on SOGI which can be reliably generalized deters us from obtaining accurate and reliable information on local populations – we must first ask what exactly is the overall goal of doing comparative analysis. Political, social, and cultural realities in each country make it difficult to claim which is more “advanced” in the area of human rights. It is a fair question to ask whether the tools being used to try and calculate, index, and rank LGBTIQ inclusion across countries may also be the source of misrepresentation of the real situation of LGBTIQ people in said countries. This is a concern that Thai activists have been raising for a number of years whenever global media and international organizations claim that Thailand is LGBT-friendly, arguing that the indicators used are often surface-level (e.g. having a policy on anti-discrimination). The argument here works on two levels: first, that such indicators do not or cannot go deep enough into inherent cultural norms and practices that are discriminatory; and second, that these rankings and claims of LGBT-friendliness can serve a more nefarious political purpose of masking other human rights abuses.
18.
In terms of methodology, it is admittedly difficult to do comparative research without  agreed-upon categories. All large-scale research must address this, though the solutions normally involve the use of strong analytical methods, clever alternatives to explicit categorization, and strong sample sizes. On the other hand, even with such agreements in place, caution is still warranted since what is considered an “accurate reflection” is dependent on the specific hypotheses presented and our own confidence in participants’ capacity to represent their experiences. So the lack of a global classification, while an important question, is arguably not the most important question. No global classification will help our data accurately reflect lived realities if we are not first clear about how the data we intend to collect actually reflects the realities we are trying to study. In relation to such realities, we must also consider whether such a global classification system would be able to respond to the issue of self-disclosure, which as mentioned earlier can put LGBTIQ people in serious risk in some countries. How would a global classification scheme address this? Upon more careful analysis, we may find that global classifications may not be the appropriate response to our research needs, and may not even be necessary.
18.
At this time, we take the position that a global classification scheme raises too many concerns that have yet to be answered. We do not consider the lack of it as detrimental, given the context and needs in Southeast Asia. But assuming that global classifications – the sort which, assumably, allows for comparative analysis between vastly different countries – are not the appropriate route, are there important information we can already learn in other ways? Psychological and population research provide good examples. In the Philippines, researchers were able to collect useful data on the prevalence of negative health behaviors among sexual minority populations because the 2013 Young Adult Fertility Survey had items which ask about sexual orientation both directly and indirectly. The study offered two questions on sexual orientation: as defined by self-identification  (i.e. “How would you best describe yourself?” with multiple choice answers of heterosexual, lesbian, gay, and bisexual) and as defined by attraction to a person’s perceived sex (i.e. “Who are your preferred sexual partners?” with a choice between male, female, and male or female).
 Both questions allow for comparisons with other social phenomena, in this case smoking behavior and suicide ideation.
,
 Because of its statistical strength, the data allowed for educated assumptions about a particular group’s experiences and see how this compared to similar data elsewhere. In this example, they found health disparities on the basis of sexual orientation that followed trends similar to other countries where data is available. That such trends in disparities are present are verifiable by strong scientific work is reason enough to take action. 
19.
In other words, there are methods for generating useful and accurate data with which we can make educated assumptions about local experiences, without being hampered by an over-emphasis on identity labels. Certainly how communities identify themselves can be a rich source of information and studies on indigenous and country-specific models for sexual orientation and gender identity are not only intrinsically interesting but serve as important cultural references point for LGBTIQ communities. However, from a human rights perspective, such nuances may not be necessary. Another reason why such classifications on the basis of specific identities may be inappropriate is because the subjects of our research may not live in a context where these specific identities are relevant. A person does not always know, for example, if they are a “lesbian” or a “transgender man”, if the cultural distinctions aren’t clear or relevant. We see such blurred distinctions of SOGIESC across Southeast Asia. Self-identification questions (of which a global classifcation scheme might require) may therefore not be the ideal. Other forms of categorization in research, such as the behavioral and cognitive categories in the above examples (e.g. preferred partner during sex) or from other research (e.g. sexual partners over a specified time period, self-assessment of one’s sexual or romantic attraction to others, self-assessment of one’s masculinity/femininity, etc.) may offer more meaningful information.
ASEAN SOGIE Caucus is a regional organization of human rights defenders from various countries in Southeast Asia. We advocate for the promotion, protection and fulfillment of the rights of all persons regardless of their sexual orientation, gender identity and expression, and sex characteristics (SOGIESC). The organization supports the capacities of local advocates to engage with domestic, regional and international human rights mechanisms.
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