Australian Submission to the Independent Expert on protection against violence and discrimination based on sexual orientation and gender identity’s (IE SOGI) annual thematic report: Data as a means to create heightened awareness about violence and discrimination on the basis of sexual orientation or gender identity.
Australian efforts to increase knowledge of its LGBT population
Australia’s Sex Discrimination Act 1984 and the Sex and Gender Guidelines
The Australian Government believes that people are entitled to respect, dignity and the opportunity to participate in society and receive the protection of the law regardless of their sexual orientation, gender identity or intersex status. The Sex Discrimination Act 1984 (Cth) prohibits discrimination on these grounds in a range of areas of public life.

These discrimination protections are supplemented by the Australian Government Guidelines on the Recognition of Sex and Gender (the Guidelines). The Guidelines recognise that people may identify and be recognised within the community as a gender other than the sex they were assigned at birth or during infancy or as a gender which is not exclusively male or female. 

The Guidelines outline a consistent system for collecting sex and gender information for Australian Government records, and support the consistent sharing of information across Australian Government departments and agencies. The Guidelines require that departments and agencies that collect sex and gender information comply with the Privacy Act 1988 (see information outlined below), and also outline a consistent standard of evidence required for people to change or establish their sex and gender information on personal records.

While the Guidelines are not legally binding, Australian Government departments and agencies were expected to progressively align their business practices with the Guidelines by 1 July 2016. The Guidelines do not apply to local, state and territory governments, or organisations. However, the Australian Government encourages their adoption broadly as best practice. 
Sexual orientation as a data item for collection is currently being considered by a number of Australian Government agencies, but is not yet a permanent indicator that is reported on during regular collections. 
However, the Australian Government does collect information on people’s (over 18 years) sexual orientation in the national General Social Survey (GSS). People can choose to identify as heterosexual, gay or lesbian, bisexual, or other sexual orientation. Because of the relatively small proportion of the population identifying as non-heterosexual, people who identified as bisexual or other sexual orientation are grouped together in the report’s analysis. This question will be included in the upcoming 2019 Australian GSS, and annually thereafter.


Gender identity questions to collect transgender and intersex variations are also being considered widely by local, state and national government organisations and the Australian Bureau of Statistics (ABS). The ABS standard and the Guidelines recommend the collection of non-binary options for sex and gender, which is being implemented across the Australian Government and in survey collections. The ABS is currently testing its formulation of sex and gender questions for the 2021 Australian wide Census, and is working on the development of a standard for collecting data on sexual orientation.

What kinds of data can Australia collect to understand the nature and extent of violence, discrimination, and disparities in health, education, labour, civic participation, and other important areas?  
The GSS can provide some broad data on experiences of the non-heterosexual community around health, education, labour force participation, trust, safety, life satisfaction and civic participation.  However, the data collected may not be able to reflect experiences of violence due to confidentiality issues. The GSS collection also provides data showing experiences of discrimination due to sexual orientation. 

Australian safeguards to protect personal data as well as individuals collecting such data
The Australian Privacy Act 1988

The Privacy Act 1988 (Privacy Act) contains requirements relating to the collection, use and disclosure of personal information which may be relevant to activities relating to the collection of data. The Privacy Act contains 13 ‘Australian Privacy Principles’ which regulate how private sector organisations with an annual turnover above $3 million (and some kinds of smaller businesses, such as those that provide health services) and most Australian Government agencies can handle personal information.

Specifically, Australian Privacy Principle 3 requires all Australian Government agencies that collect gender information (or sex information where this is collected) to:

· only collect personal information that is reasonably necessary for, or directly related to, one or more of its functions or activities; 

· only collect sensitive information if the individual consents to the sensitive information being collected and the information is reasonably necessary for, or directly related to, the agency’s functions or activities (unless an exception applies); 

· collect personal information:

a. only by lawful and fair means, and

b. directly from the individual, unless an exception applies.

Where gender or sex information is not necessary, this category of information should be removed from forms or documents. 

The Privacy Act defines several classes of personal information to be ‘sensitive information’, which attracts greater protections under the Act than other personal information. Sensitive information includes but is not limited to health or genetic information and personal information about a person’s race, religious beliefs or sexual orientation. 

Consistent with Australian Privacy Principle 4, Australian Government agencies must destroy or de‑identify unsolicited personal information as soon as practicable if they determine that it could not have been collected in accordance with Australian Privacy Principle 3. 

Consistent with Australian Privacy Principle 5, where Australian Government departments and agencies are collecting sex and/or gender information, they must take reasonable steps to ensure individuals are aware of the purpose for which the information is being collected. Notification must occur at or before the time the information is collected, or if that is not practicable, as soon as practicable after.

Australian Privacy Principle 11 generally requires that where information is no longer needed, the entity which holds it must take reasonable steps to destroy or de-identify that information. For example, in the ABS individual names and addresses are not kept after processing GSS or Census data so no output can identify an individual. Perturbation of data in analysis is also used to ensure individuals cannot be identified.
Handling of SOGI related complaints by the Australian Human Rights Commission 

The Australian Human Rights Commission (the Commission) is Australia’s national human rights institution. We operate under the Australian Human Rights Commission Act 1986 (Cth) (the AHRC Act) and administer federal discrimination laws (such as the Sex Discrimination Act 1984 Cth) (SDA), that seek to ensure freedom from discrimination on the grounds of race, age, disability, sex, sexual preference, intersex status and gender identity. 

The Commission’s National Information Service (NIS) and Investigation and Conciliation Service (ICS) both contribute significantly to the Commission’s key functions as Australia’s National Human Rights Institution, by providing education about human rights and responsibilities and by providing an accessible, fair and impartial complaint handling process.

The Commission’s complaint handling powers and functions are set out in the AHRC Act, which provides for the form in which unlawful discrimination complaints may be made to the Commission and also prescribes the way in which the Commission handles the complaints it receives. 
Complaints of unlawful discrimination 

Section 46P of the AHRC Act sets out the requirements for lodging a valid complaint of unlawful discrimination under the AHRC Act. These requirements are that the complaint:

· must be in writing

· is lodged by a person aggrieved by alleged unlawful discrimination or by a person on behalf of one or more other people aggrieved by the alleged unlawful discrimination 

· alleges acts, omissions or practices and it must be reasonably arguably that the alleged acts, omissions or practices are unlawful discrimination

· must set out, as fully as practicable, the details of the alleged acts, omissions or practices.
In relation to claims of unlawful discrimination, the alleged conduct must also occur in an area of public life that is covered by the relevant legislation, such as employment, education or the provision of goods and/or services.

Data collection
A complaint alleging unlawful discrimination (or a breach of human rights), may be made to the Commission using an electronic smart form that is accessed via the Commission’s website, by email or by letter. The AHRC Act also provides that if a person requires assistance to formulate the complaint or reduce it to writing, the Commission must take ‘reasonable steps’ to provide appropriate assistance to that person
.

All correspondence that the NIS and ICS receives is recorded in a complaint database that stores primary documents, captures statistical data, and records all actions taken by the Commission in relation to an inquiry or complaint. 

Upon acceptance of documents constituting a complaint under the SDA
, relevant information is recorded on the Commission’s complaint database, including a summary of the complaint allegations, identification of the protected attribute of the complainant (such as gender identity) and identification of the relevant area of public life in which the conduct occurred.  

Every year the Commission draws on the information captured on our complaint database to publish (on the Commission’s website) a ‘Complaint Statistics’ document. For example, from the complaint information collected by ICS we can advise that of the 2,046 complaints received in 2017-18, 552 raised allegations under the SDA. Of the 552 complaints received under the SDA, 87 raised allegations of sexual orientation discrimination and 30 raised allegations of gender identity discrimination.
 

The complaint data captured by the Commission also enables a year-on-year comparison of complaints received and the opportunity to track complaint trends. For example, the SDA was amended in 2013 to include sexual orientation as a protected attribute and in the 2013-14 reporting period the Commission received 35 sexual orientation complaints (of which 19 related to alleged discrimination in employment). This can be compared with the 2017-18 reporting year when the Commission received 87 sexual orientation complaints (and 69 related to alleged discrimination in employment)
.

Complaint handling
The AHRC Act provides that upon receipt of alleged unlawful discrimination complaints, the President of the Commission (or her delegate) is to inquire into and attempt to conciliate the complaint. The Commission does not have a determinative function in relation to complaints alleging unlawful discrimination. If a complaint is unable to be resolved or finalised for some other reason
, the complaint will be terminated and a ‘Termination Notice’ issued. A Termination Notice affords the complainant the option of lodging a claim in the Federal Court of Australia or Federal Circuit Court of Australia for the allegations to be heard and determined.
Managing risks associated with the collection and management of data on sexual orientation and gender identity
The Australian Privacy Principles may restrict an Australian Government agency’s ability to use or disclose sensitive information in an identifiable form in some situations. In these situations, Australian Government agencies must take steps to ensure that any de‑identification of the information is effective before publishing or sharing it, and employ other risk mitigation measures as appropriate. For information to be considered de-identified for the purposes of the Privacy Act, the risk of re-identification must be very low having regard to the particular release context. 

The Office of the Australian Information Commissioner (OAIC) is a statutory agency responsible for privacy functions that are conferred by the Privacy Act and other laws. Under the Privacy Act, a person can make a complaint to the OAIC about the handling of their personal information by Australian, ACT and Norfolk Island government agencies and private sector organisations covered by the Privacy Act.

The OAIC recommends that unit record level data not be shared openly or published unless very robust de-identification techniques have been applied. Where de-identified information is proposed to be made publicly available – Australian Government agencies refer to the Process for Publishing Sensitive Unit Record Level Public Data as Open Data. The OAIC and Data61’s De-identification Decision Making Framework also provides guidance for best practice de-identification.

The OAIC recommends that entities seek specialist expertise for more complex de-identification matters, including when de-identifying rich or detailed datasets, where data may be shared publicly or with a wide audience, or where de-identification is carried out in the context of a multi-entity data sharing arrangement. 

The future risk of re-identification must be assessed as part of deciding on an appropriate mechanism for the sharing or releasing of data.

Sensitivities and challenges in the collection of data related to sexual orientation and gender identity 
Sensitivities related to sexual orientation or gender identity, such as stigma and discrimination are taken into consideration when developing surveys. For example, the GSS question on sexual orientation is optional, and includes a ‘Not Stated’ response option in case respondents prefer not to identify.
Data related to sexual orientation and gender identity is difficult to collect as it requires specific, multiple and targeted questions (i.e. sex, gender, and sexual orientation questions). Moreover, collecting in a survey form means that there is limited space for questions and response categories. 
Due to small numbers in the population, this group may be under represented in survey samples, and therefore not provide data that is representative of the population of the group as a whole. Even with a representative sample, output of data for this group is problematic due to small numbers. Data pooling and linkage of collections may address this problem if more collections include a sexual orientation component.


What is civil society’s capacity, in terms of expertise and technical knowledge, to meaningfully participate in State efforts to gather data?  
Following the Australian Marriage Postal Survey, (a national survey designed to gauge support for legalising same-sex marriage in Australia between September and November 2017), Australia has become more responsive to civil society’s capacity and scope to engage in data collection exercises.  The high participation rates and engagement in the Survey has been a key driver for discussions on establishing permanent and standardises indicators for gender inclusion and identification of sexual orientation.

What constitutes meaningful participation in this area?
The Australian Government believes meaningful participation with civil society in this area constitutes respectful conversations, inclusive language, and a willingness to provide non-binary sex and gender options, as well as enabling identification of sexual orientation where possible. For members of the community, meaningful participation means a willingness to engage in respectful, inclusive discussions, and recognition that even if the questions in collections are not relevant to them, they are important for other people.
� Section 46P(4) of the AHRC Act.


� The process outlined here applies equally to all complaints of unlawful discrimination received by the Commission.


� One complaint may raise multiple grounds and may include claims of both direct and indirect discrimination.


� It is noted that each state and territory across Australia has a state based Commission that is empowered to accept and handle complaints made under the relevant state anti-discrimination legislation; for example the Anti-Discrimination Board NSW administers the Anti-Discrimination Act 1977 (NSW)  which includes protections for people who have experienced sexual orientation and/or gender identity discrimination. State based Commissions have similar data collection methods as those outlined above but the Commission does not capture information on complaints made under state laws.


� A complaint may be finalised because the President is satisfied that the complaint has been resolved, the complainant withdraws the complaint or the President is satisfied that the complainant no longer wishes the Commission to continue its inquiry.
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