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Submission of the New Zealand Human Rights Commission in response to the call for input on data collection and management from the UN Independent Expert on Protection against Violence and Discrimination based on Sexual Orientation and Gender Identity.

1. What are the current efforts by States to increase their knowledge of the LGBT population?  Specifically, are questions about sexual orientation and gender identity included in government surveys (e.g. the census, national health surveys, income and living condition surveys, or other surveys funded or mandated by the State), administrative records (e.g. birth certificates/birth registries, identity Cards, school records, professional licenses, social security and public benefit records, and other government documents)?

Census

The most recent New Zealand Census took place in March 2018. It retained a binary sex question and did not collect data on gender identity or sexual orientation. Statistics New Zealand (Stats NZ) considered including a third response option for the sex question - and questions on sexual orientation and gender identity - and carried out some pilot tests before the release of the Census. However, the Government Statistician made the decision not to include these questions for purely statistical reasons. Stats NZ found that the testing did not give them confidence they could collect quality information on these topics through the Census. Stats NZ indicated that it would continue to work on other ways to collect information on these topics. 

Stats NZ Statistical Standards 

In 2015, Stats NZ released a statistical standard on gender identity for the collection and dissemination of data on gender identity. The objective of the standard was to:

· standardise definitions and measures of gender identity data across New Zealand’s Official Statistics System, to improve accessibility, interpretability, and comparability of data, and reduce duplication of effort 
· meet human rights requirements for data collection and to support the legal requirements of the Human Rights Act 1993 
· enable policy-makers to develop measures that will address matters of importance affecting gender minority groups. 

The classification of gender identity under the standard includes male, female and gender diverse. The gender diverse category includes:

· gender diverse not further defined
· transgender male to female
· transgender female to male
· gender diverse not elsewhere classified

Stats NZ consulted with groups representing people with different gender identities to develop the gender diverse category. Since it was released, issues raised by academic and SOGI communities have included the standard’s risk of misclassifying and undercounting trans and non-binary people, exclusion of intersex people, and inconsistent use across government agencies. The level of community frustration about these matters was acknowledged by the Minister of Statistics in a letter to the Government Statistician in February 2018. This set out the Minister’s expectations that “work to include census questions on, not just biological sex, but also sexual identity and sexual orientation will be a priority for the next national census in 2023.”

In February 2019, Stats NZ developed a statistical standard on sexual identity. As recognised in the publication, “In New Zealand, some sexual orientation information is available but there is no standardised approach for collecting or reporting this information.”[footnoteRef:2] In order to achieve consistency in collecting and reporting sexual orientation information, a sexual orientation framework and the new statistical standard were approved by the Government Statistician for use in the New Zealand data system.  [2:  https://www.stats.govt.nz/assets/News/Sexual-identity-standard.pdf ] 


According to the standard, sexual identity is self-defined and can be fluid. The guide provides points to consider when developing sexual identity questions, including around privacy, safety, confidentiality, and comfort considerations. The statistical standard classification of sexual identity is a flat classification with nine categories:

· Heterosexual
· Homosexual
· Bisexual
· Sexual identity not elsewhere classified
· Don’t know
· Refused to answer
· Response unidentifiable
· Response outside scope
· Not stated

General social survey

The 2018 General Social Survey (GSS) provides information on the well-being of New Zealanders aged 15 years and over. It is a face-to-face survey of 8,000 people undertaken every two years and includes a question on sexual identity. It is intended that the GSS results will be used to better understand sexual orientation, and to inform a wider piece of work so the topic can be included in all of Stats NZ’s social surveys.

Ministry of Health

The Ministry of Health’s 2014/15 National Health Survey asked a question about sexual orientation. It was the first comprehensive national representative survey of sexual health in New Zealand.

Identity and birth records

It is possible for transgender, non-binary, and intersex people to amend the sex marker on their birth certificates, passports, and driver’s licenses. 

The procedure for adults to change the sex or gender identity on their passport or driver licence record is a straight forward administrative process, simply requiring a statutory declaration, with no medical expert advice required. For passports, the person must indicate the sex they wish to be displayed – M, F, or X (indeterminate/unspecified). Sex information is not published on a driver licence, but the person can choose to have their drivers licence record as either Male, Female, or Indeterminate. Both processes require the person to declare the length of time that they have maintained the current sex/gender identity.

The process to change the sex marker on a birth certificate is more onerous. An eligible adult must apply to the Family Court for a declaration that it is appropriate to change the sex on their birth certificate. The Court bases its decision on three criteria. One of these is a three-limb test that must be satisfied on the basis of expert medical evidence, including whether the applicant has undergone medical treatment.

Legislation which would simplify the process (by introducing a self-declaratory model) of amending the gender marker on a birth certificate has recently (25 February 2019) been deferred by the Minister in charge in order to undertake formal public consultation. No further details have been made public by the Minister as yet.

2. What kinds of data can be collected by government to understand the nature and extent of violence (e.g. through statistics on LGBT-phobic hate crimes and hate speech), discrimination, and disparities in health, education, labour, civic participation, and other important areas?

New Zealand Police do not collect data on hate crimes related to SOGI. The lack of an official central register and official statistics about hate-motivated crime has been the subject of comment by the United Nations Human Rights Council during New Zealand’s periodic review of human rights performance in 2009 and 2019. The issue has also been raised by the United Nations Committee on the Elimination of Racial Discrimination, though not specifically about SOGI. 

The New Zealand Human Rights Commission (Commission) collects data about discrimination-based complaints that fall within the civil law prohibited discrimination provisions of the Human Rights Act 1993. These complaints generally cover matters such as refusal of services or differential treatment on a prohibited discrimination ground. During the period 1 January to 31 October 2018, the Commission received 26 discrimination complaints on the ground of sexual orientation.

The Commission also receives numerous requests for information about hate crimes, the lack of legislative protection in New Zealand, and the lack of justice sector related data. These requests relate to incidents where SOGI have been a factor in an incident. 

Hate speech laws in New Zealand are found under the racial disharmony provisions of the Human Rights Act 1993 (HR Act). The HR Act provides both civil and criminal remedies for hate speech, but only in relation to a racial hate speech (section 61 and 131). These provisions only apply to racial disharmony on the ground on colour, race, ethnic or national origins – it does not extend to, for example, hate speech relating to religion, sexual orientation, or gender identity. Furthermore, it must be directed to groups rather than individuals. New Zealand’s laws in this area are quite narrow compared to other jurisdictions.

There are specific provisions of the Harmful Digital Communications Act 2015 that apply to hateful and harmful content that is posted on online. Section 6, Principle 10 provides that “a digital communication should not denigrate an individual by reason of his or her colour, race, ethnic or national origins, religion, gender, sexual orientation, or disability.”

However, there are no other statutory provisions that permit an individual to be specifically charged with a hate related offence. When a hate-motivated crime occurs, the perpetrator is charged under the standard criminal law provisions relating to the applicable offence. For example, if someone is assaulted, or killed or raped because of their personal characteristics, they are charged with the standard offence relating to that conduct under the applicable provisions of the Crimes Act 1961. 

The motivation for the offence can, however, be considered an aggravating factor for sentencing purposes if an individual is convicted. Section 9 (1) (h) of the Sentencing Act 2002 requires the court to take into account the following aggravating factors to the extent they are applicable in the case: that the offender committed the offence partly or wholly because of hostility towards a group of persons who have an enduring common characteristic including gender identity or sexual orientation; and 

(i) the hostility is because of the common characteristic; and 
(ii) the offender believed that the victim has that characteristic.

Data about the use of section 9(1)(h) does not appear to be available. 

3. What safeguards are in place, and what safeguards are needed, to protect the human rights of individuals providing personal data as well as individuals collecting such data?  This question includes the following:
a. Safeguards to protect the privacy of individuals who provide data about their sexual orientation/gender identity, and the confidentiality of the data provided by these individuals.
b. Broader statutory rules or administrative policies to insure transparency and accountability of government institutions such as statistical bodies.

The Privacy Act 1993 (Act) regulates the collection, use and disclosure of information about individuals. At the core of the Act are twelve information privacy principles that guide the way government agencies and businesses handle personal information, including in relation to the collection, storage, access, accuracy, retention and disclosure of personal information. 

Compliance with the Act is overseen by the Privacy Commissioner, who may investigate and instigate proceedings against agencies that may be in breach of the Act. The Act sets out the principles around personal data in New Zealand. 

The Commission’s view is that to maintain confidentiality of respondents, SOGI data should generally be collected in anonymous, population-level surveys, so that individuals are not identifiable (for example, in a small town). There should be comprehensive training provided to all people collecting data regarding good practice methods for collecting SOGI data.

4. What are the risks associated with the collection and management of data on sexual orientation and gender identity and initiatives to overcome those?

The SOGI communities have expressed safety concerns for both collection and management of data. The potential that data could fall into the wrong hands and then be used to identify, for example, all the trans women in New Zealand, is a terrifying prospect for many.

SOGI people face unique risks when data about them are collected. These include the dangers of data/identities being used against them, being outed without consent, and other adverse possibilities.

A person’s responses to SOGI questions can and will differ depending on the privacy or perceived privacy of the location and their understanding about who will see the information

Some government agencies share data between themselves, for example Police and the Ministry of Justice. This opens up questions of surveillance and data retention – sometimes it is easier when agencies already know a person’s trans status, however this data sharing could also out a person, potentially without their knowledge or consent. Trans communities have differing views on such issues and cannot be expected to reach consensus.

There have been longstanding uncertainties around whether trans people have to disclose previous names when undergoing a criminal record check or a police vetting. It was one of the recommendations from the Commission’s Inquiry into Discrimination Experienced by Transgender People eleven years ago, but this issue has still not been clarified and ambiguity remains.

5. Are there circumstances where data collection is ill-advised, such as in countries that criminalize same-sex behavior or where particular government agencies have demonstrated a cause for concern regarding their treatment of issues related to sexual orientation and gender identity?

This has not been a concern in New Zealand and generally, if privacy concerns are addressed, the Commission encourages the Government to collect more data about SOGI(SC) communities. 

6. When States engage in data gathering activity, to what extent is civil society able to meaningfully participate in the design and implementation of these programs?  This question includes the following:

Historically, there have not been opportunities for civil society to participate in the design and implementation of data collection. 

A critique from SOGI communities of Stats NZ’s statistical standard on gender identity is described above. A scheduled review of the standard was due to take place in 2018, but this has been delayed by the Agency.

More recently, there was public consultation in April 2018 on the development of the sexual identity standard (February 2019). These statistical standards provide some guidance on how to ask the question in addition to how to code the responses.

a. Do states have policies that guide the process of civil society participation national statistical programs and other State efforts to increase knowledge about LGBT populations?

The Commission is not aware of an over reaching policy to guide the process of civil society participation or other efforts to increase knowledge about LGBT populations.

b. Does civil society have the capacity, in terms of expertise and technical knowledge, to meaningfully participate in State efforts to gather data?

Yes, New Zealand has very capable and strong SOGI civil society groups. However, they lack the financial resources to meaningfully participate in State efforts to gather data. Most SOGI organisations and communities rely on unpaid, volunteer work. None of the SOGI NGOs receive government funding. The burnout rate is reported to be extremely high and the sector is chronically under-resourced.

If civil society (rainbow organisations and academics) were to be remunerated or reimbursed for their technical knowledge and expertise, and were listened to and respected by the government agencies collecting data, this would enhance the ability of government to collect this data. At present, SOGI communities are not viewed as a priority area, despite being an incredibly vulnerable and marginalised group.

c. What constitutes meaningful participation in this area?

7. Does the lack of a global classification scheme carry risks that data will not be useful for international comparisons or will not accurately reflect the identities and lived realities of local populations?

Yes. Culturally-specific understandings and concepts of sexual orientation and gender identity mean that the terminology used may not be familiar to all people. A global classification scheme is a particularly Western construct. Society and culture influence SOGI, and different cultures may use different terms that do not fit western sexual orientations and gender identities. Regardless, the data will be useful and it is not a reason to refrain from exploring the development of a global classification scheme.
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