Submission of the United Kingdom of Great Britain and Northern Ireland to the call by the Independent Expert on Protection against Violence and Discrimination based on Sexual Orientation and Gender Identity, received 5 February 2019

We have addressed your questions in turn below.  The information provided represents an overview of some of the work being done across the UK Government. 
1. What are the current efforts by States to increase their knowledge of the LGBT population? Specifically, are questions about sexual orientation and gender identity included in government surveys (e.g. the census, national health surveys, income and living condition surveys, or other surveys funded or mandated by the State), administrative records (e.g. birth certificates/birth registries, identity Cards, school records, professional licenses, social security and public benefit records, and other government documents)?
Specific research on LGBT populations

In 2015, the Government Equalities Office commissioned the National Institute of Economic and Social Research to conduct an assessment of the evidence base regarding the inequality experienced by LGBT people in the UK.  The review pointed to a lack of reliable research in this area.  It was in this context that we launched the National LGBT Survey in July 2017 to gather more information about the life experiences of LGBT people in the UK.

We did this in order to gather evidence about the biggest difficulties facing the LGBT population, so that we could better target our policy interventions and ensure that we were acting on what mattered to LGBT people.  The survey response was unprecedented – over 108,000 people participated, making it the largest national survey of LGBT people in the world to date.  We asked a range of detailed questions that focus on the experiences of LGBT people in the areas of safety, health, education and employment.  We chose these topics as the existing evidence identified these as the main areas of inequality that LGBT people experience in the UK. 

In July 2018 we published a detailed report of the findings alongside a shorter summary of the results.
  Our ambition with this report was to provide policy makers, civil society and government officials with robust evidence to better inform their work. 
In addition to the National LGBT Survey Research Report, we published the LGBT Action Plan,
 also in July 2018, which sets out over 75 commitments on LGBT equality that we are taking forward across government.  With regard to increasing knowledge, we made a commitment to improve the evidence base relating to the experiences of other LGBT populations including older LGBT people, LGBT people in care, LGBT people with disabilities and long-term conditions, and black and minority ethnic LGBT people.  We will publish more information on this in due course.
We also made a commitment to explore how best to make as much of the National LGBT Survey data available as possible, in line with the UK Government’s approach to open data.
  We recognised that the data collected from the Survey is rich and comprehensive and our view was that publishing more aggregate-level, anonymous data would be of use to researchers, academics, stakeholders, the media, policy makers and the public.  On 7th February 2019, we delivered on that commitment and launched the LGBT Survey Data Viewer.
  This Data Viewer gives access to over half a million customisable tables from the National LGBT Survey dataset, allowing anyone to find information on the experiences of LGBT people in the UK who responded to our survey in 2017.

Sexual orientation in government surveys

Estimates of sexual orientation in the UK population aged 16 years and over are currently collected on an annual basis, through the Office of National Statistics (ONS) Annual Population Survey, which has a sample size of around 320,000 individuals per year.  The measure includes the following categories: ‘Heterosexual or straight’, ‘Gay or lesbian’, ‘Bisexual’ and ‘Other’.  Data is currently available for the years 2012-2017, and is broken down by region, sex, age, marital status, ethnicity and socio-economic classification.

While data about the sexual orientation of younger people is not currently collected by the Government on a regular basis, questions have been included in surveys administered or funded by Government.  For example, a sexual orientation question was included in the NHS Mental Health of Children and Young People in England, using the same categories as the ONS Annual Population Survey.  The question was asked only of 14-19 year olds in England, with a sample size of around 2,150, and is broken down by sex and types of mental health disorder.

Sexual orientation and gender identity in the census
Sexual orientation

In June 2015, the ONS launched a public consultation asking census users their views on what topics the 2021 Census questionnaire in England and Wales might cover.  This exercise identified a clear need among data users for improved information on sexual orientation in relation to policy development, service provision and planning, equality monitoring, resource allocation and reflecting change in society.

Since December 2017, the ONS has undertaken further research on the topic of sexual orientation.  In December 2018, they issued its recommendation that a sexual orientation question should be in the 2021 Census in England and Wales.  Testing has shown that it would be acceptable to include a sexual orientation question in the census and that it will deliver good-quality data with minimal effect on overall response and respondent burden.  To improve acceptability and minimise burden, the ONS recommended that the question should only be asked of persons aged 16 years and over and that it should be voluntary.  This means that nobody will need to tell us their sexual orientation if they don't want to.  The Government and UK Statistics Authority will consider how to ensure this is the case.

No other country has yet included a question on sexual orientation in their national census.  However, both Scotland and Northern Ireland are considering a sexual orientation question for their 2021 Censuses.
Gender identity

The 2021 topic consultation also identified a need for data on gender identity for policy development and service planning; especially in relation to the provision of health services for the transgender population.  Gender identity is not currently collected in other ONS social surveys, therefore the ONS committed to further research and testing to inform their position on this topic. 

The ONS subsequently published a gender identity research and testing plan which sets out the work they would do to help determine whether, and how best, to meet user needs for information on this topic.  These plans build on our Trans Data Position Paper (May 2009),
 which outlined the difficulties of collecting data on gender identity within household surveys.

The research and testing plan includes:

· Reviewing the Trans Data Position Paper.
· Seeking to learn about gender identity data collection from other national statistics agencies. 

· Engaging with relevant stakeholders, including members of the trans community, to clarify data requirements.
· Identifying alternative options for meeting the user requirement for data, for example, administrative data; paying particular attention to the public acceptability of these options.
· Making a recommendation on which, if any, of the identified options for work on gender identity are appropriate for us to take forward. 

In December 2018, the ONS published its recommendation paper on the content and conduct of the 2021 census.  The white paper included a recommendation to include questions on gender identity in addition to the question on sexual orientation outlines above.  An Equality Impact Assessment has been published alongside these proposals.

2. What kinds of data can be collected by government to understand the nature and context of violence (e.g. through statistics on LGBT-phobic hate crimes and hate speech), discrimination, and disparities in health, education, labour, civic participation, and other important areas?

The Equality Act 2010 introduced a public sector Equality Duty, which requires that public bodies consider all individuals when shaping policy, delivering services and interacting with their own employees.  They must also have due regard to the need to eliminate discrimination, advance equality of opportunity and foster good relations between different people when carrying out their activities.  The Equality Act does not require public sector organisations in the UK to monitor any of the protected characteristics in the Act, though doing so may be helpful in demonstrating that they are actively considering the needs of different groups. 
Violence and discrimination

The UK Government believes that everyone should be able to live their lives safely and to feel safe at home, out on the street, and online.  All hate crimes are completely unacceptable and have no place in British society.  The Government encourages individuals to report hate crimes which include any incident or crime, which is perceived to be motivated because of a person's sexual orientation or transgender identity.  The Police and other criminal justice agencies consider all hate crime to be very serious, including homophobic and transphobic hate crime.  When a case is prosecuted, the courts can impose a stronger sentence under powers under the Criminal Justice Act.  This reflects the priority placed on these crimes.  The Police have performance targets and measures in place to ensure the service they offer is of the highest standard.  The Crown Prosecution Service is the organisation that takes cases through the court system.  They have produced guidance on Homophobic and Transphobic Hate Crime that is available online.
  

In England and Wales, police forces submit annual reports of recorded hate crime offences categorised by five different strands: race, sexual orientation, religious, disability and transgender.  Data is currently available for the years 2011/2012 to 2017/18, and from 2015/16 onwards, this data can be broken down into type of offence.
  Incidents of hate crime are not always reported to the police.  As such, incidents of hate crime are also estimated from the annual Crime Survey for England and Wales (CSEW).  CSEW can also be used to provide a breakdown of crime victimisation by sexual orientation.

The Government is taking forward a number of measures to improve our approach to tackling hate crime.  The recently published Hate Crime Action Plan refresh 2018-2020,
 included the following commitments, also referenced in the LGBT Action Plan:

· Supporting victims will involve ensuring that the criminal justice system is effective in its response.  Key to this approach is ensuring that the legislation underpinning the criminal justice system response is working effectively.  We have therefore asked the Law Commission to undertake a review of the coverage and approach of current hate crime legislative provisions, following their recommendation in 2014 to do so.

· It is important that local agencies, particularly the police, are well placed to direct victims of hate crime to appropriate support.  We will take steps to help local commissioners and their partners to review and assess the coverage and awareness of services that support hate crime victims.

· To bolster the work of the College and the National Police Chiefs’ Council, we will also identify opportunities to support additional police training that will be tailored to the needs of victims of specific types of hate crimes (for example, homophobic, biphobic and transphobic or the different forms of religious hate crime), and reflect on good practice from local packages that some forces have already developed to reflect their local demographics, threats and risks.

Health

On monitoring in health, the National Health Service (NHS) England published a data monitoring standard for sexual orientation on 5th October 2017.  The information standard provides the mechanism for recording the sexual orientation of all patients and service users aged 16 years and over across all health services and Local Authorities with responsibilities for adult social care in England, for the purposes of compliance with the Equality Act 2010.
Monitoring of sexual orientation in these contexts will help to ensure that:

· Care providers and commissioners are able to demonstrate that there is equitable access for lesbian, gay and bisexual (LGB) individuals;
· Care providers and commissioners have an improved understanding of the impact of inequalities on health and care outcomes for LGB populations;

· Policy makers, care providers and commissioners can better identify health risks at a population level.  This will support targeted preventative and early intervention work to address health inequalities for LGB populations, thereby reducing expenditure linked to treatment costs further down the line.

NHS England worked closely with key stakeholders, including NHS Digital, and LGBT Foundation who led the work to develop the standard on behalf of NHS England.  The full specification and guidance on implementation are available online.
 

The national LGBT survey asked some questions about whether respondents had disclosed their sexual orientation in healthcare.  A majority of respondents had disclosed their sexual orientation; those who did not most frequently said it was because they thought it wasn’t relevant.  Of those who chose to disclose, most respondents felt it had a positive or neutral effect on their care. The main findings were: 

· More than half of respondents with a minority sexual orientation had disclosed or discussed their sexual orientation with healthcare staff some, most or all of the time in the 12 months preceding the survey.
· The most frequently stated reason for not having disclosed or discussed sexual orientation with healthcare staff was that respondents did not think it was relevant 
On gender identity in health, NHS England understand the importance of monitoring trans/non-binary status and gender identity as there is a significant lack of evidence about the needs and experiences of trans and non-binary people.  As part of developing the information standard on sexual orientation, NHS England engaged with the trans community and it was evident that gender identity and trans status should be kept separate from sexual orientation.  NHS England worked with the Department of Health and other partners on a scoping exercise which is evaluating options for the development of a unified information standard which includes gender identity.  An options paper will be considered by NHS England and the Department of Health. 

NHS England’s Gender Identity Development Service is for children and young people, and their families, who experience difficulties in the development of their gender identity.  It's a national specialised service, based in London and Leeds. The service has published statistics on its referral numbers on its website.

Other areas of government

There are many other areas of government that monitor sexual orientation and gender identity in the delivery of their services in the UK.  The ONS Centre for Equalities conducted an audit of the available equalities data, including on sexual orientation and gender identity, in 2018.
  This resource brings together data sources in one place and enables the user to review the strength of evidence in different areas. 
The ONS has a dedicated team measuring the Sustainable Development Goals and have recently published an article discussing the benefits of measuring sex and gender in the context of the ‘Leave No One Behind’ Sustainable Development Goal.

We want to ensure that government services monitor these protected characteristics in a consistent, respectful and proportionate way, whether that be in education, labour or around civic participation.  It is not necessary for every government service to ask monitoring questions; where the evidence suggests it is, we want to ensure that monitoring is done consistently and well and that LGBT people feel comfortable disclosing their identities.

To address this aim, we are committed to enabling government services to appropriately monitor sexual orientation and gender identity in the LGBT Action Plan.  The Government Equalities Office, the Office for National Statistics and the Government Statistical Service are working together on a cross-government project to develop monitoring standards for sexual orientation and gender identity across central government.  These standards will be freely available to the wider public and private sectors.  The Government Equalities Office and Office for National Statistics will also provide guidance and support to departments looking to implement monitoring in their services to ensure that it is consistent, proportionate and safe.
3. What safeguards are in place, and what safeguards are needed, to protect the human rights of individuals providing personal data as well as individuals collecting such data? This question includes the following:

a) Safeguards to protect the privacy of individuals who provide data about their sexual orientation or gender identity, and the confidentiality of the data provided by these individuals?

The Data Protection Act 2018 sets out robust controls on how personal information is used by organisations, businesses or the government.  The Data Protection Act 2018 is the UK’s implementation of the General Data Protection Regulation (GDPR).
Everyone responsible for using personal data has to follow strict rules called ‘data protection principles’. They must make sure the information is:

· Used fairly, lawfully and transparently.
· Used for specified, explicit and legitimate purposes.
· Used in a way that is adequate, relevant and limited to only what is necessary

· accurate and, where necessary, kept up to date.
· Kept for no longer than is necessary.
· Handled in a way that ensures appropriate security, including protection against unlawful or unauthorised processing, access, loss, destruction or damage.
There is stronger legal protection for more sensitive information, such as sexual orientation. 

In the UK, trans people are able to receive legal recognition of their acquired gender through a process set out in the Gender Recognition Act (GRA) 2004 and obtain a gender recognition certificate.
 

This provides protection for the privacy of a person who has applied for and/or obtained a Gender Recognition Certificate (GRC) by making it a criminal offence to disclose information acquired in an official capacity about a person’s gender history or about their application to the Panel, unless a specific exception applies
. 

Section 22 of the GRA is intended to protect the privacy of people who have a GRC or who have applied for one.  It is an offence, punishable by a fine of up to £5,000, for a person who has acquired ‘protected information’ in an official capacity to disclose it.  ‘Protected information’ is described in the Act.  It is information about a person who has applied for a GRC which concerns that application or the applicant’s gender before the application. 

The Government is currently reviewing the 100,000 responses it received to its consultation on the GRA.  The Government is keen to understand more about how the protections around data are working so that we can be sure that the GRA is working properly for trans people. 

b) Broader statutory rules or administrative policies to insure transparency and accountability of government institutions such as statistical bodies. 

The Freedom of Information Act (FOIA) gives individuals the right to access recorded information held by public sector organisations, including the Office for National Statistics.
  Organisations are typically required to respond within 20 working days. The FOIA enables the public to hold government institutions to account.  For instance, a member of the public could ask for information held by a government department on the safeguards it applies to data collected on sexual orientation or gender identity.

This Government was elected in 2015 with a manifesto committing the UK to being the most transparent government in the world.
  The Government’s transformation strategy sets out how it will achieve this objective, including various steps it is taking to enhance transparency.  Government must be more transparent about how we use data to develop policy and deliver services. We must earn and retain the trust of citizens and provide reassurance that personal and sensitive data, such as health data, is treated safely, securely and ethically within appropriate governance frameworks.
4. What are the risks associated with the collection and management of data on sexual orientation and gender identity and initiatives to overcome those?

The UK recognises that the collection and management of data on sexual orientation and gender identity can be highly valuable to policy makers and analysts.  Processing this information also carries significant risks which must be protected against.  These include:

· The risk of disclosing an individual’s sexual orientation or gender identity without their consent.
· The risk of disclosing an individual’s sexual orientation or gender identity without their consent when processing other information linked to that individual (e.g. their sexual health records).
· The risk to the individual’s health or wellbeing in the event of disclosure.
In line with the measures outlined in response to question three above, the Government takes great care when handling data around sexual orientation or gender identity.  For instance, with responses to the National LGBT Survey, we were concerned that information in tables produced could identify individuals.  To mitigate against this the following protocol was applied to the production of tables:   

· Small cell sizes (of 5 respondents or fewer) will be supressed in tables and charts.
· Data will be presented in percentages.
· All totals will be rounded to the nearest ten.
5. Are there circumstances where data collected is ill-advised, such as in countries that criminalise same-sex behaviour or where particular government agencies have demonstrated a cause for concern regarding their treatment of issues related to sexual orientation of gender identity?

The value of data to the policy maker on sexual orientation and gender identity can be strong, however it should not outweigh the need to protect individual privacy and safety.  There are many circumstances where monitoring sexual orientation or gender identity would be inappropriate and unduly jeopardise the data subject’s rights and safety.  That is why we have committed to develop monitoring standards for sexual orientation and gender identity across central government in the LGBT Action Plan.  The Government Equalities Office and Office for National Statistics will provide guidance and support to departments looking to implement monitoring in their services to ensure that it is consistent, proportionate and safe. 
6. When States engage in data gathering activity, to what extent is civil society able to meaningfully participate in the design and implementation of these programmes? This question includes the following:
a. Do states have policies that guide the process of civil society participation in national statistical programmes and other State efforts to increase knowledge about LGBT populations?

b. Does civil society have the capacity, in terms of expertise and technical knowledge, to meaningfully participate in State efforts to gather data?

c. What constitutes meaningful participation in this area?

The UK Government believes that civil society plays a crucial role in developing the tools we use to understand the populations we serve.  Policies on engaging with civil society vary across government, however underpinning all of our interactions with civil society are the Civil Service standards of behaviour: integrity, honesty, objectivity and impartiality.  The Civil Service Code sets out these standards in detail.

Civil society organisations are heavily involved in the development of monitoring projects around sexual orientation and gender identity.  We worked closely with a range of civil society organisations as we developed the National LGBT Survey and tested proposed questions with those organisations.  As outlined in response to question one above, numerous civil society organisations have been engaged throughout the development of the recommendations for the 2021 Census. 

It is our view that LGBT organisations in the UK have the capacity and skill base to engage effectively in this work.  Indeed, these organisations are often funded to lead projects of this nature.  For instance, LGBT Foundation was funded to develop the sexual orientation monitoring standard on behalf of NHS England.  These examples of involvement from the LGBT sector illustrate our understanding of meaningful participation and represents a culture we aim to continue to promote across government. 

7. Does the lack of a global classification scheme carry risks that data will not be useful for international comparisons or will not accurately reflect the identities and lived realities of local populations?

It would be helpful to have a global classification scheme in this area as a tool to improve comparability of data between countries on outcomes for LGBT people.  We also recognise that there will be inherent difficulties in achieving this due to the cultural and linguistic nuances surrounding sexual orientation and gender identity in different states.  In order to overcome these difficulties we would recommend working closely with governments, such as the UK Government, who are working to harmonise data collection on sexual orientation and gender identity in their own jurisdictions already.  We believe this work is valuable and could go a long way to ultimately improving the outcomes of those with minority sexual orientations and gender identities.

The ONS has recently prepared an in-depth review of the global practices of measuring gender identity, in collaboration with Statistics Canada.  The review illustrates the different approaches being undertaken so far, including the context and rationale, where possible, of 18 countries.  It is hoped that national statistical organisations (NSOs) will benefit from this early insight on the work being done at this time.  ONS supports the review’s recommendation to develop and maintain a repository of documentation and NSO research that may be consulted by other countries wishing to begin work in this area.  ONS intends to continue supporting international progress on this topic.
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