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Introduction 

1. The New Zealand Human Rights Commission (the Commission) welcomes the opportunity to contribute material to inform the work of the United Nations Independent Expert on Protection against Violence and Discrimination based on Sexual Orientation and Gender Identity (IE SOGI). This information is supplied in response to a request from the IE SOGI to national human rights institutions for information relevant to his thematic report that will be presented to at the 74th session of the UN General Assembly, with a focus on marginalisation and exclusion from socio-cultural environments for LGBT people.

2. This short submission addresses seven key topics requested in a Call for Inputs by the IE SOGI dated 6 May 2019.

Key areas in which people (in your country, region or worldwide) suffer socio-cultural and economic exclusion as a result of violence and discrimination on the basis of sexual orientation and/or gender identity; in particular,
a) What knowledge, including data, exists in the State planning bases in relation to socio-cultural and economic exclusion based on sexual orientation and gender identity, including levels of poverty, homelessness, education, employment, health, political participation and any other relevant social indicator?

Data collection
3. There are no official population statistics to estimate the number of LGBT persons in New Zealand. The most recent national Census took place in March 2018. It retained a binary sex question and did not collect data on gender identity or sexual orientation. Statistics New Zealand (Stats NZ) considered including a third response option for the sex question, and questions on sexual orientation and gender identity; and carried out some pilot tests before the release of the Census. However, the Government Statistician made the decision not to include these questions for purely statistical reasons.[footnoteRef:2] Stats NZ are engaged in ongoing work to collect more data on the rainbow community, with the ultimate aim of including these topics in all social surveys and the 2023 Census.  [2:  Statistics New Zealand, Sex, gender, and sexual orientation, 25 January 2018. https://www.stats.govt.nz/reports/sex-gender-and-sexual-orientation] 


4. The State Services Commission launched an anonymous online survey of LGBT employees in the Public Service in May 2019.[footnoteRef:3] ‘WeCount’ aims to gather statistical information and build a picture of LGBT employees, and to begin to understand how inclusive the Public Service is to these employees. [3:  State Services Commission, WeCount, 23 April 2019. http://www.ssc.govt.nz/wecount-2019] 


Healthcare
5. National waiting lists to access publicly funded surgical procedures for trans people are in excess of 50 years for both trans masculine and trans feminine people. Until January 2018, capacity to perform masculinising procedures had never been available in New Zealand; feminising procedures were available privately from 1992 until 2014, when the surgeon retired. As of January 2018, a surgeon with sub-specialty training in gender affirming microsurgeries was employed, however delays still remain with respect to referrals, transparency, and resourcing. The Commission is unaware of any other group of people in New Zealand who are on a waiting list of this length for essential healthcare.

6. The annual budget was released on 30 May 2019. In response to the demand for gender affirming surgeries, $3 million over four years has been allocated to increase access for transgender people.[footnoteRef:4] [4:  Treasury, The Wellbeing Budget, 30 May 2019. https://treasury.govt.nz/sites/default/files/2019-05/b19-wellbeing-budget.pdf pp107] 


7. People living with HIV are protected from discrimination under the Human Rights Act 1993.  New HIV infections have shown a promising decrease for the past two consecutive calendar years.  In New Zealand, the most common way to pass on HIV is through unprotected sex. Men who have sex with men (MSM) are still the most at-risk group of contracting the virus. Acquiring the disease from people who inject drugs, or vertical transmission from mother to child, are extremely rare occurrences due to the successful public health needle-exchange program, and technology and medical screening respectively.

8. Pre-exposure prophylaxis (PrEP) has been a funded medication since March 2018.[footnoteRef:5] It is predominately targeted to high risk individuals: MSM engaged in receptive anal intercourse without condoms, trans people, crystal meth users, or partners of HIV positive individuals with a detectable viral load. Other groups such as insertive partners, sex workers, and at-risk women are currently ineligible for funded PrEP. The Commission has been informed that global prices of the drug have decreased since the eligibility criteria were set and that PHARMAC, the government agency that decides which pharmaceuticals to publicly fund in New Zealand, has not reassessed its funding criteria in light of this. [5:  PHARMAC, Decision to fund HIV pre-exposure prophylaxis (PrEP), 7 February 2018. https://www.pharmac.govt.nz/news/notification-2018-02-07-prep/#criteria] 


9. Stigma surrounding HIV remains prevalent in New Zealand. HIV was classified as a notifiable disease in 2017, meaning that those living with HIV can access treatment for the disease even if they are otherwise ineligible to receive publicly funded health treatment.[footnoteRef:6] [6:  A 2017 amendment to the Health Act 1956 classified HIV as an infectious disease. This means that under para B23 of the Eligibility Direction those living with HIV become eligible for certain health services related to the treatment and follow up of the HIV only (but not universal healthcare for other care needs).] 


10. A person living with HIV has to disclose their positive status or wear a condom when having vaginal or anal, but not oral, sex with partners; or risk facing legal action in New Zealand.[footnoteRef:7] There have been several court proceedings and convictions in New Zealand against people living with HIV who have not used condoms and not declared their HIV status before having sex.[footnoteRef:8] People living with HIV have been sentenced to imprisonment for non-disclosure of the disease, whether transmission occurred or not.[footnoteRef:9] Name suppression is not usually granted and there have been examples of sensationalised media reporting.[footnoteRef:10] [7:  Crimes Act 1961, ss 128, 128A(7), 188 and 201]  [8:  Filitonga v R [2017] NZCA 492; KSB v Accident Compensation Corporation [2012] NZCA 82; R v Mwai [1995] 3 NZLR 149]  [9:  Kurt Bayer, HIV-positive Johnny Lumsden who had unprotected sex with men jailed, New Zealand Herald, 7 September 2017. https://www.nzherald.co.nz/nz/news/article.cfm?c_id=1&objectid=11919023 ]  [10: Tom Furley, Man sentenced after knowingly infecting partner with HIV, Radio New Zealand, 27 May 2019. https://www.rnz.co.nz/news/top/331698/man-sentenced-after-knowingly-infecting-partner-with-hiv; Amelia Wade, HIV trial: Mikio Filitonga found guilty of infecting lover with virus, New Zealand Herald, 24 March 2017. https://www.nzherald.co.nz/nz/news/article.cfm?c_id=1&objectid=11825046] 



Homelessness
11. There is limited data on homeless LGBT persons in New Zealand. A May 2019 report produced by the Auckland Council, New Zealand’s biggest city of over 1.6 million people, showed that a point-in-time count one night in September 2018 found a minimum of 3,674 people were without shelter or in temporary accommodation.[footnoteRef:11] This figure was made up of a minimum of 2,874 people in temporary accommodation; and an estimated 800 people living without shelter, based on an actual count of 336. [11:  Auckland Council and Housing First Auckland, Ira Mata, Ira Tangata: Auckland’s Homeless Count Report – Point in Time Count 2018, 16 May 2019. https://www.aucklandshomelesscount.org.nz/uploads/files/PiT-FinalReport-Final.pdf] 


12. Of the 336 people living without shelter, a subset of 59 people met the screening criteria and consented to participate in a survey with volunteers on the night. Of these, 49 provided information about their sexuality. Seven out of 49 (12%) identified as gay, bisexual, or takatāpui.[footnoteRef:12] This figure was double that of the general population when compared to a representative study which found that 5.8% of New Zealanders had a non-heterosexual orientation (made up of gay, lesbian, bisexual, bicurious, pansexual, and asexual).[footnoteRef:13] [12:  Takatāpui is a traditional Māori term meaning ‘intimate companion of the same sex.’ Elizabeth Kerekere, Takatāpui Resource Hub. https://takatapui.nz/definition-of-takatapui#takatapui-meaning ]  [13:  The New Zealand Attitudes and Values Study interviewed more than 14,000 people about their sexual orientation and found 94.2% of New Zealanders identify as heterosexual, 2.6% as gay or lesbian, 1.8% as bisexual, 0.6% as bi-curious, 0.5% as pansexual and 0.3% as asexual (Morton, 2016)] 


13. The same homelessness study asked inclusive measures about both sexual orientation and gender identity, having involved LGBT non-government organisations from the survey design stage. 1,992 people were spoken to on the night and of these, twenty-nine identified as trans or gender diverse. Ten of the twenty-nine people were living without shelter, while the remaining nineteen were living in temporary accommodation. These figures were proportionately higher than cisgender people, indicating that trans and gender diverse people may be more likely to be living without shelter and in temporary accommodation.

b) How are individuals, groups or communities differently affected, based on their sexual orientation and/or gender identity?

New Zealand as a Pacific nation
14. New Zealand is one of the biggest Pacific Islands and home to almost 300,000 Pasifika people.[footnoteRef:14] Based on 2013 Census data (2018 data will not be released until September 2019), Pacific peoples are the fourth largest ethnic grouping at 7.4% of the population. There are strong indications that entrenched racism and discrimination contribute to institutionalised barriers, stereotypes, and poorer outcomes for these ethnic groups.  [14:  Statistics New Zealand, 2013 QuickStats about culture and identity, 15 April 2014. http://archive.stats.govt.nz/Census/2013-census/profile-and-summary-reports/quickstats-culture-identity/ethnic-groups-NZ.aspx ] 


15. Pacific peoples may not identify with ‘LGBT’ Western umbrella terminology. The increased use of traditional terms – including māhū, vakasalewalewa, palopa, fa’afafine, akavaine, fakafifine, and fakaleiti – would improve visibility of their unique cultural sexes, genders, and sexualities. Addressing disparities requires sustainable and funded community leadership, high-quality and disaggregated data, and equal access to services across the country.

[bookmark: _GoBack]
Asylum seekers
16. New Zealand is a signatory to the Convention Relating to the Status of Refugees (Refugee Convention); the Convention Against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment; and the International Covenant on Civil and Political Rights. LGBT asylum seekers are accepted under the ‘particular social group’ category of the Refugee Convention.[footnoteRef:15] Data from June 2017 show that at least 40 people to date had been granted asylum in New Zealand due to their sexual orientation or gender identity.[footnoteRef:16] It is rare, if not impossible, to find mental health practitioners with the skills and competency to support both refugees and asylum seekers as well as LGBT people. Similarly, few LGBT NGOs are resourced or have the knowledge to support the needs of rainbow refugees and asylum seekers. [15:  Immigration New Zealand, Information for asylum seekers, accessed 13 May 2019. https://www.immigration.govt.nz/audiences/supporting-refugees-and-asylum-seekers/asylum-seekers]  [16:  Radio New Zealand, LGBT asylum seekers granted refugee status in NZ, 18 June 2017. https://www.rnz.co.nz/news/national/333279/lgbt-asylum-seekers-granted-refugee-status-in-nz] 


c) What are the main barriers in ensuring equal access to education, health care, employment and occupation, housing and other relevant sectors?

17. A lack of political consensus on the issues sufficient to bring about meaningful change, and sustainable government funding, creates barriers to the equal enjoyment of human rights. Affected LGBT communities are not adequately consulted about the issues that affect them. The barriers are well known and have been the subject of recommendations in many reports on a wide range of issues, yet little progress has been made.[footnoteRef:17] [17:  Human Rights Commission, To Be Who I Am: Report of the Inquiry into Discrimination Experienced by Transgender People, 2008. Wellington: Human Rights Commission. https://www.hrc.co.nz/files/5714/2378/7661/15-Jan-2008_14-56-48_HRC_Transgender_FINAL.pdf] 


18. The point-in-time homelessness report referenced above described services for homeless people being non-responsive to the specific needs of LGBT persons.[footnoteRef:18] [18:  Auckland Council and Housing First Auckland] 


19. The Commission met with a group of disabled LGBT persons in April 2018. They spoke about the barriers they face with regards to cost and accessibility of public transport, the lack of accessible housing, others’ attitudes and assumptions about invisible disabilities, and ways in which consent may be taken away from someone if they have a disability.

d) Root causes and structural factors responsible for marginalisation and socio-cultural and economic exclusion, such as laws, public policies, institutional practices, organizational behaviours, and prevailing ideologies, values and beliefs?

Colonisation
20. LGBT persons have existed in all cultures, populations, and regions, including in the Pacific.  Aotearoa (the indigenous term for New Zealand) was colonised by European settlers in the 19th century. Like most indigenous peoples, Māori suffered from a subsequent loss of land, customs, language, and traditional lifestyles. Prior to the arrival of settlers, diverse identities, expressions, and practices were accepted as a normal part of Te Ao Māori (the Māori world). Takatāpui is a traditional Māori term meaning ‘intimate companion of the same sex.’ Since the 1980s, the term has been reclaimed by Māori to encompass both their culture and spirituality, as well as their diverse sex, gender, and sexual identities. The negative impacts of colonisation on the ancestral sex, gender, and sexuality diverse people of Aotearoa has had dramatic consequences, including the loss of acceptance within their own societies and communities.

21. The pathologisation of LGBT identities in Aotearoa is linked to the process and consequences of colonisation. In New Zealand, takatāpui experience dual stigma; on top of the regular inequalities of being Māori, they experience discrimination because of their sexual orientation, gender identity and expression, or sex characteristics.

Anti-discrimination provisions
22. In New Zealand, criminal sanctions for same-sex behaviour between consenting male adults were removed with the enactment of the Homosexual Law Reform Act 1986. Gender diversity is not criminalised as New Zealand does not have so-called ‘cross-dressing’ laws that criminalise gender expression.

23. The Human Rights Act 1993 (HRA) stipulates a limited number of prohibited grounds of unlawful discrimination, including ‘sexual orientation’, defined as “a heterosexual, homosexual, lesbian, or bisexual orientation.”[footnoteRef:19] Gender identity, gender expression, and sex characteristics are not specified as prohibited grounds of discrimination under the HRA. However, the Commission accepts such discrimination complaints under the ground of ‘sex’. A 2006 legal opinion by the Deputy Solicitor-General concluded that ‘sex’ discrimination under the HRA could be defined broadly enough to include gender identity,[footnoteRef:20] a position affirmed in legal commentary.[footnoteRef:21] However, the New Zealand courts are yet to issue a finding on this particular matter.[footnoteRef:22] [19:  Human Rights Act 1993, s 21(1)(m). http://www.legislation.govt.nz/act/public/1993/0082/latest/DLM304475.html ]  [20:  Deputy Solicitor General Cheryl Gwyn, letter dated 2 August 2006 to Attorney-General, re Human Rights (Gender Identity) Amendment Bill: Ref ATT395/9, para [30] NOTE: The opinion was prepared for the purposes of providing advice on the Human Rights (Gender Identity) Amendment Bill, which sought to expressly include gender identity as a protected ground of discrimination under the HRA. The opinion concluded at [30] that “there is no reason to suppose that sex discrimination would be construed narrowly to deprive transgender people of rights under the HRA”. https://www.beehive.govt.nz/release/crown-law-opinion-transgender-discrimination]  [21:  Brookers Human Rights Law, Vol.1, para HRA21.10(2); Andrew Butler and Petra Butler, The New Zealand Bill of Rights Act, 2nd ed, Lexis Nexis NZ Limited: Wellington, 2015, p 839]  [22:  Butler and Butler] 


24. The Civil Union Act 2004 allows two people, whether they are of different or the same sex, to have their relationship solemnised as a civil union and officially registered in New Zealand.[footnoteRef:23] The Marriage (Definition of Marriage) Amendment Act 2013 inserted a definition of marriage into the Marriage Act 1955 which enabled two people to be married, regardless of their sex, sexual orientation, or gender identity.[footnoteRef:24] [23:  Civil Union Act 2004, s 4. http://www.legislation.govt.nz/act/public/2004/0102/22.0/DLM323385.html]  [24:  Marriage Act 1955, s 2(1) http://www.legislation.govt.nz/act/public/1955/0092/latest/whole.html#DLM292034 ] 


So-called conversion therapy
25. In June 2018, New Zealand’s state-owned television broadcaster aired an exposé demonstrating how surprisingly easy it is to find local health professionals practicing so-called conversion therapy,[footnoteRef:25] despite such therapies being deemed both unethical and harmful by the peak bodies of that sector.[footnoteRef:26] [25:  TVNZ, Sunday: June 17 – Pray away the gay, 17 June 2018.
https://www.tvnz.co.nz/shows/sunday/on-the-show-2018/sunday--june-17; Also available https://www.facebook.com/SundayTVNZ/videos/2054627811214053/ ]  [26:  New Zealand Association of Counsellors Code of Ethics s5.2 Respecting Diversity and Promoting Social Justice, 2016. http://www.nzac.org.nz/code_of_ethics.cfm; New Zealand Christian Counsellors Association Code of Ethics and Practice s 1.3 Respect for Diversity, February 2018. http://www.nzcca.org.nz/wp-content/uploads/2018/04/NZCCA-Code-of-Ethics-February-2018.pdf 
Aotearoa New Zealand Association of Social Workers, ANZASW Statement on the Practice of “Gay Conversion Therapy” in Aotearoa NZ, 9 July 2018. https://anzasw.nz/anzasw-statement-on-the-practice-of-gay-conversion-therapy-in-aotearoa-nz/;
Australia and New Zealand Professional Association for Transgender Health endorsement in M Telfer et al, Australian Standards of Care of Treatment Guidelines: For trans and gender diverse children and adolescents, 2018. https://www.rch.org.au/uploadedFiles/Main/Content/adolescent-medicine/australian-standards-of-care-and-treatment-guidelines-for-trans-and-gender-diverse-children-and-adolescents.pdf;] 

LGBT persons with disabilities
26. There is a lack of acknowledgement of, and resources for, LGBT persons with disabilities. The All of Us project, released in December 2017, interviewed fourteen participants with more than one marginalised identity.[footnoteRef:27] The resource was designed to help communities and organisations increase access and meaningful inclusion for people who have multiple minority identities. [27:  Stace Robertson, The All of Us Project, 2017. https://theallofusproject.net/resource ] 


Adoption
27. The Human Rights Review Tribunal has found the Adoption Act to be discriminatory.[footnoteRef:28] It is over 60 years old and does not reflect current social or cultural values. Under the bare wording of the Act, same sex couples and those in de facto unions cannot adopt. However, there is a High Court decision that indicates that the law can be interpreted in a manner that does permit adoptions to occur in these circumstances. Despite this, there are different rules around consent requirements for same sex couples, for example whether consent of the other partner is required if only one partner applies to adopt. [28:  Adoption Action Incorporated v Attorney-General [2016] NZHRRT 9] 


State efforts to address socio-cultural and economic exclusion through legislation, policies, data gathering, and other means, for example:
a) Destitution and poverty;
b) Current efforts by States to address bullying and exclusion of LGBT people from education, including in education curricula teacher training, measures to promote continuing education or reinsertion in education settings and vocational training;

28. In 2015, the Ministry of Education published the Te Kete Ipurangi Sexuality Education Guidelines for principals, boards of trustees, and teachers.[footnoteRef:29] The document provides examples of good practice content that should be taught at each level of the school curriculum, from Year 1 to Year 13, to support the inclusion and wellbeing of students with diverse sexes, genders, and sexualities. [29:  Te Kete Ipurangi, Sexuality education: a guide for principals, broad of trustees, and teachers: Sexuality Education Guide, 2015. http://health.tki.org.nz/Teaching-in-HPE/Policy-guidelines/Sexuality-education-a-guide-for-principals-boards-of-trustees-and-teachers] 


29. The Education Review Office recently reported on how well schools were promoting and supporting student wellbeing through sexuality education.[footnoteRef:30] The report explored how well schools were providing inclusive environments for sex, gender, and sexuality diverse students. It included ten case studies of schools identified by external stakeholders as having good practice in sexuality education and inclusion. [30:  Education Review Office, Promoting wellbeing through sexuality education, 2018. https://www.ero.govt.nz/assets/Uploads/Promoting-wellbeing-through-sexuality-education.pdf] 


c) Homelessness among LGBT people, particularly youth, and inclusion in shelter programs;

30. The Auckland Council have funded a fixed-term role within RainbowYOUTH to advise on, and address issues of, youth homelessness for LGBT people in Auckland.[footnoteRef:31] [31:  Auckland Council, Community Development and Safety Committee: Open Agenda, 4 October 2018. http://infocouncil.aucklandcouncil.govt.nz/Open/2018/10/COM_20181004_AGN_8187_AT.htm] 


d) Coverage by social security and benefits, as well as public and private health insurance (Taking into account survivor’s pensions for same-sex couples, insurance coverage for gender affirming care, social housing for LGBT youth and older persons etc.);

Social security benefits and identity documents
31. A case before the Human Rights Review Tribunal concerns the Ministry of Social Development’s failure to provide gender marker options beyond the binary male and female. The claim relates to the Ministry’s systems and forms which exclude other [non-binary] genders, amounting to discrimination on the basis of sex. The case is awaiting a hearing, though extensive waiting times of years rather than months have considerably slowed the Tribunal’s processes.

32. Research carried out by the United Nations Association of NZ (UNA NZ) in 2018 showed that the Sustainable Development Goals failed to include LGBT persons.[footnoteRef:32] Following its publication, an opportunity emerged to present this research at the 2019 Convention on the Status of Women (CSW) in New York, as a parallel event. UNA NZ invited the Equal Employment Opportunities Commissioner to participate and take part in their panel discussion entitled “Non-binary gender identities and access to social security.”[footnoteRef:33] The Commissioner’s speech focused on legal gender recognition and access to official identity documents for non-binary people in New Zealand: passports, driver’s licenses, and birth certificates. Sex markers on the former two can be amended through a statutory declaration since policy changes in 2012[footnoteRef:34] and 2013 respectively,[footnoteRef:35] and both allow for a third option. [32:  Stella Ivory, United Nations Association of New Zealand Internship Report on How can the consideration of sexuality and gender diversity improve outcomes in the SDGs and for queer communities in Aotearoa-New Zealand?, April 2018. https://www.unanz.org.nz/assets/Uploads/27c973748f/Sexuality-and-gender-diversity-and-the-SDGs.pdf]  [33:  https://tinyurl.com/y2wwfwm2 ]  [34:  Department of Internal Affairs, Information about Changing Sex / Gender Identity, 21 February 2018. https://www.passports.govt.nz/what-you-need-to-renew-or-apply-for-a-passport/information/ ]  [35:  New Zealand Transport Agency, Updating Your License, accessed 27 May 2019. https://www.nzta.govt.nz/driver-licences/renewing-replacing-and-updating/updating-your-licence/ ] 


33. In contrast, amending one’s sex marker on a birth certificate remains a Family Court process, based on medical evidence. This is now an outlier in relation to other domestic policies, international good practice, and evolving human rights standards.[footnoteRef:36] A recommendation was made by the Commission in its 2008 report of the Transgender Inquiry to amend the Births, Deaths, Marriages, and Relationships Registration Act 1995 and remove the medical threshold.[footnoteRef:37] [36:  Yogyakarta Principles, Principle 31 (YP+10), 2017. https://yogyakartaprinciples.org/principle-31-yp10/]  [37:  Human Rights Commission, To Be Who I Am: Report of the Inquiry into Discrimination Experienced by Transgender People. Wellington: Human Rights Commission, 2008 https://www.hrc.co.nz/files/5714/2378/7661/15-Jan-2008_14-56-48_HRC_Transgender_FINAL.pdf ] 


34. The Births, Deaths, Marriages and Relationships Registration Bill currently before Parliament proposed changes to simplify the process of amending sex on a birth certificate.[footnoteRef:38] The changes would bring the process into line with the self-declaration model of New Zealand’s domestic passports policy and international human rights law. The Bill moved beyond binary male and female options and required no medical evidence from the applicant. These changes were welcomed by the Commission as they provide a meaningful step towards a rights-based model of self-determination, bodily integrity, and non-discrimination for the communities they affect. In February 2019, the Minister in charge of the Bill deferred the Bill indefinitely, citing insufficient public consultation.[footnoteRef:39] The Commission is not aware of any further updates from the Minister since. [38:  Governance and Administration Committee, Births, Deaths, Marriages, and relationships Registration Bill, 2018. https://www.parliament.nz/resource/en-NZ/SCR_79010/bea83bb6ba26f9fbbf543855e3bc08fa8d954b2a]  [39:  Hon Tracey Martin, Birth Deaths, Marriages and Relationships Registration Bill to be deferred, 25 February 2019. https://www.beehive.govt.nz/release/births-deaths-marriages-and-relationships-registration-bill-be-deferred] 


35. To the Commission’s knowledge, no private health insurers cover transition-related costs of medical care for trans or gender diverse individuals.

e) Equal access to health (including through training and sensitisation of health care personnel), regardless of sexual orientation, gender identity or expression

36. A significant body of evidence suggests that LGBT people are afraid to access necessary healthcare. A nationally representative survey of high school students in 2012 indicated that 39% of trans youth were unable to see a doctor when they needed to, not just wanted to.[footnoteRef:40]  A 2018 study on queer and trans experiences of accessing mental health support in Aotearoa showed that wait times for accessing mental health support were lengthy, with some reporting they were only able to access help following a suicide attempt.[footnoteRef:41] [40:  University of Auckland, Youth’12: Fact Sheet About Transgender Young People, 2014. https://www.fmhs.auckland.ac.nz/assets/fmhs/faculty/ahrg/docs/Youth12-transgender-young-people-fact-sheet.pdf ]  [41:  Gloria Fraser, The Rainbow Mental Health Support Experiences Study, February 2019. https://s3-ap-southeast-2.amazonaws.com/ry.storage/The-Rainbow-Mental-Health-Support-Experiences-Study-Summary.pdf ] 


37. The recent Aotearoa New Zealand Trans and Non-Binary Health Survey, Counting Ourselves, received over 1,100 responses from people aged 14 years and older.[footnoteRef:42] The forthcoming data is due to be released in a report at the end of July 2019. [42:  Counting Ourselves, Aotearoa New Zealand Trans and Non-Binary Health Survey, 2019. http://countingourselves.nz/ ] 


38. A day-long Transgender Health Symposium was held at the University of Waikato in May 2019 and attended by over 200 people. Delegates voted unanimously to create the Professional Association of Transgender Health Aotearoa (PATHA).[footnoteRef:43] In a statement, inaugural PATHA President, Dr Jaimie Veale said, “This organisation was formed to provide education, networking, and collaboration for everyone working professionally to advance the health of transgender people in Aotearoa”. [43:  New Zealand Doctor, New Group formed to advocate for the health of transgender people, 9 May 2019. https://www.nzdoctor.co.nz/article/undoctored/new-group-formed-advocate-health-transgender-people] 


Complaints mechanisms available and accessible to LGBT people facing discrimination

39. People who believe they have been discriminated against in an area of public life can make a complaint to the Commission. The Commission offers a free, informal enquiries and complaints service to deal with discrimination, and racial and sexual harassment issues.

40. Gender identity, gender expression, and sex characteristics are not specified as prohibited grounds of discrimination under the Human Rights Act. However, the Commission accepts such discrimination complaints under the prohibited ground of ‘sex’. In the absence of any revisions to the Act or court decisions on this issue, the Commission has proactively used its website and print resources to encourage transgender and gender diverse to bring forward any relevant complaints and enquiries.

41. The Commission collects data about discrimination-based complaints that fall within the civil law prohibited discrimination provisions of the Human Rights Act 1993. These complaints generally cover matters such as refusal of services or differential treatment on a prohibited discrimination ground. During the period 1 January to 31 October 2018, the Commission received 26 discrimination complaints on the ground of sexual orientation.

42. As stated in a previous submission to the IE, there remain challenges of community perception that transgender and intersex people are not protected from discrimination under the Human Rights Act. This demonstrates the value and importance of explicit anti-discrimination protections for marginalised groups, including transgender and intersex people.

Actions to ensure socio-cultural and economic inclusion based on sexual orientation and gender identity in measures undertaken to ensure implementation of the Sustainable Development Goals at the national and regional levels

43. The Office of the Children’s Commissioner (OCC) recently undertook national consultation with children and young people to inform their report, What Makes A Good Life.[footnoteRef:44] OCC asked children and young people for their views on what wellbeing means to them. They conducted an online survey as well as face to face interviews. Of the 5,631 children and young people who completed an online survey, 10% (540) identified as LGBTIQ+. Face to face conversations with 423 children and young people were targeted to groups more likely to experience challenges in their lives, including those who identify as LGBTIQ+. Six of the 423 participants identified as non-binary. [44:  Office of the Children’s Commissioner, What Makes a Good Life?, 26 February 2019. http://www.occ.org.nz/publications/reports/what-makes-a-good-life/] 


44. Those identifying as LGBTIQ+ were more likely than the overall group to mention safety as well as freedom, dreams and goals. LGBTIQ+ young people frequently mentioned online bullying, discrimination, and exclusion. They spoke about others making assumptions about them because of their sexuality, and some said they were excluded by binary pronouns.

Actions taken to raise public awareness and sensitisation on issues of sexual orientation and gender identity, in order to promote the meaningful socio-cultural and economic inclusion of LGBT people

45. Gay is used as a pejorative amongst many younger people. In response to this, to combat homophobia, NGO RainbowYOUTH created a national advertising campaign, “If It’s Not Gay, It’s Not Gay”. [footnoteRef:45]  The light-hearted clip had a serious message aimed at discouraging the use of the word in this context. It received international media coverage.[footnoteRef:46] [45:  RainbowYOUTH, If It’s Not Gay, It’s Not Gay, 1 October 2017. https://www.facebook.com/watch/?v=1471727159570852]  [46:  BBC, “New Zealand advert challenges casual homophobia”, 4 October 2017. https://www.bbc.com/news/blogs-news-from-elsewhere-41497502] 


46. In April 2018, a high-profile Australian rugby player made homophobic comments on social media, stipulating that gay people were going to hell unless they repent for their sins. In response, RainbowYOUTH partnered with pizza chain HELL Pizza on a t-shirt campaign with the slogan, ‘The only HELL I’m going to.’ The campaign generated $75,000 and a huge amount of positive media for the organisation.

47. Gender Minorities Aotearoa created a campaign to respond to and inform the public about proposed changes to the Births, Deaths, Marriages, and Relationships Registration Bill.[footnoteRef:47] [47:  Gender Minorities Aotearoa, Accurate Birth Certificates: BDMRR 101, 23 February 2019. https://genderminorities.com/2019/02/16/accurate-birth-certificates-bdmrr-101/] 


48. In 2018, InsideOUT created ‘Out on the Shelves,’ an online reading resource connecting young LGBT people with stories that represent them.[footnoteRef:48] They run a campaign week and provide several book lists across a range of fiction and non-fiction identity-based books. [48:  InsideOUT, Out on the Shelves, accessed 28 May 2019. http://www.outontheshelves.insideout.org.nz/] 


Services provided by civil society to excluded and marginalised LGBT people

49. There are several services provided by civil society to excluded and marginalised LGBT people.

50. There is a vibrant art scene amongst queer Pacific peoples. FAFSWAG is a collective which describes itself as a visual artists incubator for queer indigenous creatives working collaboratively to activate public and digital space to disavow false representations of queer brown identities and bodies through creativity and self-expression.[footnoteRef:49] [49:  FAFSWAG, Pacific, Artistic, Queer, South Auckland, https://fafswag.com/] 


51. Tīwhanawhana Trust operate from Wellington with three aims: to build community of takatāpui, tell their stories, and leave a legacy.[footnoteRef:50] Tīwhanawhana does this through advocacy, kapa haka, advice, and support of the LGBTI community. [50:  Tīwhanawhana Trust, http://www.tiwhanawhana.com/] 


52. RainbowYOUTH is a youth-run, youth-led organisation providing smoke, drug, and alcohol-free spaces to young people from the ages of 13 to 27.[footnoteRef:51] They provide a number of services including support and referral, a community wardrobe, drop-in centres, peer-support groups, resources, information and useful links, professional development and workshops, and rainbow friendly counselling. [51:  RainbowYOUTH, Supporting queer & gender diverse youth in Aotearoa, New Zealand, https://www.ry.org.nz/] 


53. Gender Minorities Aotearoa aims to facilitate health and well-bring for takatāpui, transgender, and intersex populations and empower a full range of choice.[footnoteRef:52] Gender Minorities Aotearoa run an op shop selling donated clothes[footnoteRef:53] to fund their drop-in centre which offers a range of services including a fortnightly transgender legal clinic,[footnoteRef:54] and free laser hair removal.[footnoteRef:55] [52:  Gender Minorities Aotearoa, https://genderminorities.com/]  [53:  Aunty Dana’s Op Shop, https://auntydanas.com/]  [54:  Gender Minorities Aotearoa, https://genderminorities.com/2018/08/28/free-legal-advice-at-the-gender-centre/]  [55:  Gender Minorities Aotearoa, https://genderminorities.com/2018/10/15/free-laser-facial-hair-removal/] 


54. Breaking Boundaries is a grass-roots creative organisation supporting queer, transgender, and intersex people involved in local creative arts, music, theatre and wider communities.[footnoteRef:56] They do this by developing free or low-cost and accessible events, fostering collaboration, and supporting creative endeavours. [56:  Breaking Boundaries, http://www.breakingboundaries.org.nz/] 


55. OUTLine is a counselling service run by LGBT people which provides a confidential, free, LGBT-affirming phone support line and face-to-face counselling.[footnoteRef:57] [57:  OUTLine New Zealand, http://www.outline.org.nz/] 


56. InsideOUT is a national organisation which works with youth, whānau, schools and communities to make Aotearoa a safer place for young people of minority sexualities, genders and sex characteristics to live and be in.[footnoteRef:58] They do this through developing and providing resources, education, information and other tools to diverse youth, providing professional development in schools, providing opportunities to connect, and supporting awareness campaigns. [58:  InsideOUT, http://insideout.org.nz/] 


57. Higher Ground drug rehabilitation trust have the only funded bed for transgender people in the country.[footnoteRef:59] They support recovery for individuals and whānau to reduce the harm that alcohol and other drug addiction causes in communities. [59:  Higher Ground, http://www.higherground.org.nz/] 


58. The New Zealand Council of Trade Unions has established an Out@Work network which is an LGBT union for members.[footnoteRef:60] [60:  New Zealand Council of Trade Unions, Out@Work, https://www.union.org.nz/outatwork/] 
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