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Mr Chair, distinguished delegates,

This is my sixth and final appearance before thee®d Assembly as Special
Rapporteur on the Promotion and Protection of HuRigits and Fundamental
Freedoms while Countering Terrorism. While my warld reporting to the
Human Rights Council will continue until the endJofly 2011, next October
you will be addressed by another Special Rapparfegainst this background,
you will understand why | chose for this particuleport (A/65/258) the
thematic focus of United Nations' own compliancéhvwiuman rights while
countering terrorism.

Yesterday | had the honour of briefing the 126 &ida and Taliban Sanctions
Committee of the Security Council. On Thursday pé&do be received by the
Counter-Terrorism Committee of the Security Courldihny of the issues and
problems identified in the report in front of yaelate to counter-terrorism
measures by the Security Council, in particulaséhexercised under the
umbrella of Chapter VII of the United Nations Cleagiving to the Security
Council extraordinary powers to 'determine thetexise of any threat to the
peace, breach of the peace, or act of aggressidribadecide, with legally
binding authority in respect of Member States, whaasures shall be taken,
accordingly, 'to maintain or restore internatiopa@hce and security' (Article
39).

Two cornerstones of United Nations action agamsbtism are based on
Chapter VII powers of the Security Council, namtsly listing of individuals
and entities as Taliban or Al-Qaida terrorists spiant to resolution 1267
(1999), as subsequently revised and expandedharghtire framework of
measures required by resolution 1373 (2001), imefuah the fields of
financing of terrorism, border controls and excleanginformation. My report
takes the view that neither one of these two reginas a proper legal basis in
Chapter VIl of the Charter in the world of today put it bluntly, while
international terrorism remains a very seriousahesnd constitutes a category
of atrocious crime, it is not generally and onoen a permanent threat to the
peace within the meaning of Article 39 of the Caaend does not justify the
exercise by the Security Council of supranationgsitjudicial sanctioning
powers over individuals or of supranational ledgisapowers over Member
States.

The sanctions against the Taliban in Afghanistarew&roduced in 1999 by
Security Council resolution 1267 as a form of smsartctions against a defined
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group of persons, and limited in time and spaceyMere justified with
reference to a concrete threat to peace from teeddithe de facto regime in
Afghanistan, and the concrete aim of compellingTthkban to hand over
terrorist leader Osama bin Laden. It was only tghoresolution 1390 (2002)
that the regime became open-ended, without anytdirskspecific territory or
State. While resolution 1267 (1999) could be sexea temporary emergency
measure by the Security Council, using its Chaytepowers to maintain a
permanent list of terrorist individuals and enstanywhere in a world and to
impose its application upon all Member States lagally binding Charter
obligation goes beyond the powers of the Securayril.

Similarly, resolution 1373 was adopted in the imragglaftermath of the
terrorist attacks of 9 September 2001, in a sivmatvhen only four States in the
world had ratified the International Convention floe Suppression of the
Financing of Terrorism which had yet to enter ifdce. Resolution 1373 was a
shortcut, an emergency measure to impose upors3teeules of the
Convention already while they were only prepariogifs ratification. Today,
there are 173 States parties to the Conventioncéjehere is no justification

for the position that the supranational powersef$ecurity Council would
have to be resorted to in order to provide a nakadtamework for action
against terrorism.

These are the factors that motivate my assessimatrivath the 1267 leg and the
1373 leg of the Security Council's counter-termrimeasures are outside the
scope of powers granted by the Charter. Of cotingeadverse consequences of
this can be mitigated by improving the delistingcmenisms under the 1267
regime, including through the creation of the adfaf the delisting
Ombudsperson pursuant to resolution 1904 (2008)rough national courts
exercising judicial review over the implementatafrsanctions against persons
listed by the Security Council, in line with Genefasembly resolution 64/168
(para 10) that urges States 'to include adequatahuights guarantees in their
national procedures for the listing of individualsd entities'.

Despite progress in those and other areas, thentigituation of two
cornerstones of the United Nations counter-temo@schitecture beingltra
vires poses risks to the protection of human rights aedriternational rule of
law. What is equally important, this situation weag the legitimacy -
acceptability and acceptance - of the UN counteotism framework, hence
constituting a threat to an effective and efficigiht against terrorism.

It is in the interest of both better counter-teisor and better enjoyment of
human rights that my report presents the propdssgiaing the opportunity of
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the approaching the tenth anniversary of resolut®r3 (2001) by replacing
the current 1267 and 1373 regimes by one singt@utsn, not adopted under
Chapter VIl of the Charter, in order to systematiee counter-terrorism
measures by States under one framework. Insteigskdflisting terrorists the
United Nations would provide advice and assistamoéyding in collecting
evidence, for States so that they could do it pilgpAs already reflected in
practice, instead of focusing on formal reportitingg, Counter-terrorism
Committee needs to engage in a dialogue with Mer8teges in order to find
the optimal measures in each situation.

Mr Chatr,

My report also addresses the issue of human raghgpliance by United
Nations peacekeepers and other field presencesawbethey are engaged in
counter-terrorism measures. The conduct of Unitatiods operations must
comply with the substantive norms enshrined in aaernational human rights
instruments, particularly the International Coveram Civil and Political
Rights and the International Covenant on EconoB8ucjal and Cultural Rights.

The report in front of you acknowledges and comrsedhd increased attention
paid by the General Assembly to the promotion adegtion of human rights
while countering terrorism, as reflected in a nundfeesolutions adopted on
the subject and in the United Nations Global Coufiggrorism Strategy. In
particular, | am indebted to the General Assemblytk repeated request to all
Governments to cooperate fully with this Specigbateur's mandate.

In this respect, | thank the Governments of Turasid Peru for earlier this year
hosting a country visit, and the Government ofdaoél for hosting shorter on-
site consultations. The reports on the mission@autusia and Peru will be
presented shortly to the Human Rights Council. @&dsenow | wish to
commend the Government of Tunisia for its transpayren allowing access to
places of detention with confidential interviewdiwtletainees, even if this will
unavoidably result in critical observations in naythcoming report. As to the
visit to Peru, it was a very encouraging experighet¢ one of the central issues
on the agenda of my mission was resolved withirealknafter my departure by
repealing a contested piece of legislation.

Mr Chatr,

| seek the support of the General Assembly forioaitg the program of
country visits. There are outstanding requestsdontry missions pending in



relation to Algeria, Chile, Malaysia, Pakistan, ®lalippines, the Russian
Federation, and Thailand, as well as in relatioa tollow-up visit to Egypt.

Mr Chair, distinguished delegates,

As reaffirmed in the Global Counter-Terrorism Stmt, effective counter-
terrorism measures and the protection of humangigte not conflicting goals,
but complementary and mutually reinforcing. Therefahe promotion and
protection of human rights for all and the ruldaf is essential to all
components of the Strategy.

| thank you, Mr Chair.



