Information on laws and policies on the implementation of the non-punishment principle in Romania; models of implementation
In Romania, the principle the non-punishment of victims of trafficking in persons is laid down in several instruments. It has been explicitly enshrined in Art. 20 of Law no. 678/2001 preventing and combating trafficking in human beings, according to which: 
(1) A trafficked person, who, as a result of his/her exploitation, has committed the offence of fraudulent crossing of the state border or donation of organs, tissues or cells of human origin, shall not be punished for it.

(2) The person subject to human trafficking who has committed one of the contraventions provided in art. 3 para 3 and 6 is not sanctioned.

As it can be noticed, this special cause of non-punishment is limited to the facts mentioned in the legislative text. However, if the victims of trafficking in persons commit other unlawful acts than those precisely delimited in the special legal provision, in each individual case, if a direct causal connection is established between the unlawful act and their status as victims and it is determined that the victim was compelled to commit such acts, the general provisions of the Criminal code regulating the justifying causes and the causes of non-imputability shall apply.
Thus, according to Art. 18 of the Criminal code „An act stipulated by criminal law shall not constitute an offense if one of the justifying causes stipulated by law applies” and Art. 23 of the Criminal code stipulates that „An act stipulated by criminal law does not constitute an offense when committed in the conditions of one of the causes of non-imputability”.
The Romanian Criminal Code provides that minors under age of 14 do not have criminal liability.
After this age, the following general provisions apply, to victims that commit offences under the constraint of the trafficker: moral or physical constraint (art. 24 – 25), where the criminal act committed due to a physical or moral constraint to which the perpetrator could not resist cannot be punished by the criminal law.
These provisions apply to victims of trafficking in persons who have been forced in illegal activities during their exploitation.

Art. 210 of Romanian Criminal Code refers to the offence of trafficking in persons, while art. 211 of Romanian Criminal Code refers to the offence of trafficking in minors. Article 210 para. (3) and art. 211, para. (3) of Criminal Code also stipulate that the consent of the person who is the victim of human trafficking will not justify the offence, meaning that even if the person (minor or not) consented to being trafficked, the perpetrator will still be held by criminal liability, because the offence has occurred.

On the other hand, if the THB victim commits other crimes which do not fall under the scope of any type of coercion by the trafficker, the victim will be held accountable according to the criminal law, which may lead to arrest or detention.
This principle of non-punishment of the trafficked persons under the conditions set out above applies at the stage of prosecution and the prosecutor shall close the file in light of the above.
Based on data made available by the Directorate for Combating Organised Crime, no victims of trafficking were punished, if they had been forced to commit crimes as a result of the victimization situation.
Examples of deprivation of citizenship as punishment against trafficked persons

The Romanian legislation does not contain any provisions regulating the withdrawal or deprivation of the Romanian citizenship of a trafficked person as punishment for the having committed unlawful acts, as a direct consequence of him/ her being trafficked or if the victim was compelled to commit the offense due to his/ her status as a trafficked person.
Arrest, detention or other forms of custody of trafficked persons as punishment
During the reporting period, the Border Police registered no cases of detention/ taking into custody as measures to punish victims of human trafficking. International human rights instruments, ratified by Romania state that taking into public custody (or detention in the context of migration and asylum) should only be used as a last resort in exceptional cases, after all other options have proved to be inadequate, following an individual analysis of the case, i.e. in the situation where less restrictive/ non-custodial measures are not possible and sufficient in relation to the procedure in which they would be ordered and the purpose pursued by their adoption.

Thus, the taking into public custody is the measure of temporary restriction of the freedom of movement on the Romanian territory, ordered against foreigners/ asylum seekers, in the following situations:

· in order to fulfill all the steps necessary for removal under escort, when the foreigner does not voluntarily leave the territory of Romania;

· in order to ensure the transfer to the responsible EU Member State, within the procedure for determining the EU Member State responsible;

· if the applicant has been taken into public custody for removal from the territory of Romania and has lodged an application for international protection in order to delay or prevent the enforcement of the removal or expulsion measure, although it was possible to submit such a request prior to the imposition of such a measure.
The measures of taking into public custody for the return of the foreigner are based on national legal provisions (Government Emergency Ordinance No. 194/2002 on the regime of foreigners in Romania, republished, with subsequent amendments and completions), each case being individually examined in accordance with the principle of non-refoulement of the foreigner, taking into account all the risk factors related to the endangering of life through return to the country of origin, the state of health, and suspicion of being a victim of human trafficking, on the basis of information from the competent national authorities.
According to data made available by the General Inspectorate for Immigration, the measure of taking into public custody/return measure was not ordered for any foreign nationals, victims of trafficking in human beings.
Incidents of forced return to his or her country of origin as punishment

According to data made available by the Border Police for the year 2020, there were no situations in which a foreign citizen was forcibly returned to his/ her country of origin or to a third country.
Discriminatory provisions in the law or policy on the non-punishment principle or discrimination in practice or implementation

The explicit recognition of that principle represents a special cause of non-punishment of all victims of trafficking in persons, irrespective whether they are adult or underage victims (children) or regardless of the sex of the victim.
The limits or challenges on the application of the non-punishment principle, in law or in practice
The following aspects need to be highlighted:
· If the acts committed are those provided in Art. 20 of Law 678/2001, the non-punishment clause automatically applies in favor of the victim, insofar as the victim has committed the acts as a result of his/her exploitation. 
· If the offenses are different from the ones provided in the article previously mentioned, evidence should be brought in order to determine all particular circumstances under which the offense was committed by the victim and if one of the justifying causes and non-imputability causes mentioned above applies.
· In this respect, the trafficked person (offender) is required to take part in the prosecution activities in which his presence is sine qua non, with the enforcement of all protection measures provided under the law.

· Cases in which the victim of trafficking in persons turns after a while into a trafficker of human beings and commits offenses in that capacity
In this case it is essential to establish the moment in which the initial victim freed herself/ himself of the influence and constraint (physical or moral, as the case may be) of the trafficker /traffickers and stared to act deliberately and freely, independently of any intervention of the traffickers.

In practice, the circumstances under which the offense was committed are analyzed on a case-by-case basis, both from the objective aspect of the actions carried out against other victims and based on subjective criteria, analyzing the physical freedom with which he/ she acted.

Taking into consideration the OSCE Recommendations (2013) - as mentioned in the letter of the United Nations Special Rapporteur on trafficking in persons, especially women and children- referring to the involvement of the victim in “unlawful acts” (has the value of extending the scope of application of non-punishment provisions beyond the mere involvement in criminal activities), considering that “even an un-penalized conviction is in fact a punishment” and that prostitution and begging are some of the forms of exploitation of the trafficked persons, the following aspects should be highlighted:
According to the Romanian legislation, begging and prostitution are contraventions under Art. 2 of Law 61/1991 for sanctioning the acts of violation of certain norms of social cohabitation, public order and peace.

These legislative texts stipulate that: “The commission of any of the following acts constitutes a contravention, if the acts are not committed in such circumstances that they may be considered offenses under the criminal law:
3) repeatedly resorting to public mercy by a person fit to work, as well as making a person commit such acts;
6) any form of attracting persons, committed in bars, parks, on the streets or other public places, for having sexual relations with them with a view to obtain financial benefits, as well as inciting or making a person commit such acts, for the same purpose”
- ART. 11 of the same law stipulate that:

(1) Cases of legitimate self-defense, state of necessity, physical or moral constraint, unforeseeable circumstances, irresponsibility, complete involuntary drunkenness, error of fact, as well as infirmity, if it not related to the committed act, are not considered contravention.
(2) A juvenile under 14 years of age is not subject to criminal liability.”
As such, for non-imputability to be applicable under the law, it is necessary that the person compelled to practice prostitution or begging informs the fact-finding agent that he/ she is being coerced or to communicate this at a later stage, during legal proceedings.
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