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Abstract

The legal basis for corporate accountability for violations of human rights has
evolved robustly over the past decades. Yet, accountability for financial complicity
has significantly lagged behind. This article attempts to address this gap in order to
help close it. It describes the legal and judicial trends in the evolution of corporate re-
sponsibility for complicity, identifying points at which financial complicity could
have been addressed as a contributing factor to human rights abuses, but was not.
As a case study, it examines the political context of the Chilean dictatorship, the of-
ficial US position on withholding financial aid, the macroeconomic and budgetary
impact of the loans extended, and, finally, their effects on the human rights situation
in Chile. It develops the argument that when judging financial complicity, the funda-
mental criterion to employ should be the foreseeable use of the commodity, rather
than its inherent quality.
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1. Introduction

This article briefly examines the judicial evolution of corporate complicity in
human rights violations, focussing in particular on the role of financial institu-
tions. It explores the historical deficit in legal and analytical precedents on
connecting the particular commodity of money to legal liability. This article
also looks closely at Chile’s Pinochet regime and the financial aid it received.
For several reasons, this case offers rich legal, economic, and political raw ma-
terial for better understanding how money can affect mass violations of
human rights. For one, the case is rife with objective facts and figures that
detail clearly how financial aid received by the Chilean military government —
first public and later private — had an impact on the macroeconomic, budget-
ary, and bureaucratic realities of Chile, raising questions around both facilita-
tion, and making the regimes crimes more efficient. Second, the official
financial position adopted by the United States toward the Pinochet regime
raises important red flags about how crucial contributions by other financial
actors were to maintaining a regime that had become widely discredited. On
the basis of the massive campaign of human rights abuses carried out by this
regime, in 1976 the US government decided to stop granting loans and finan-
cial aid to the military government. And thirdly, the undeniable proof provided
by the report of Professor Antonio Cassese (the ‘Cassese Report’) — researched
and published in 1978 for the United Nations — which explained in astonish-
ing and concrete detail how the financial aid received by the regime was facil-
itating human rights abuses in Chile.!

As the human rights violations perpetrated by the Pinochet regime have had
legal and criminal implications, both nationally® and internationally,’ this
case is also useful for raising questions around the interrelation between crim-
inal and civil responsibility when evaluating complicity. The recent civil claim
filed by victims of the Argentine dictatorship against the foreign banks that
financed the last military regime, while criminal trials against dictators are
still ongoing shows that these questions are as relevant as they are timely.*

1 A. Cassese, Study of the Impact of Foreign Economic Aid and Assistance on Respect for Human
Rights in Chile, E/CN.4/Sub.2/412, Vols I-1V (Cassese Report) (1978).

2 For a list of the 66 criminal complaints filed against General Pinochet between January 1998
and March 2000 in the Santiago Court of Appeals, see http://www.memoriayjusticia.cl/
english/enhome.html. For a broad description and explanation of the judicial evolution of
these cases see the Anuario de Derechos Humanos 2005-2009, Centro de Derechos Humanos,
Universidad de Chile, available online at http://www.cdh.uchile.cl/publicaciones/anuarios/
(both websites visited 19 April 2010).

3 J. Malamud Goti et al., Los dilemas morales de la justicia internacional: El caso Pinochet (Buenos
Aires: Mino y Davila Ed., 2003); N. Roht-Arriaza, The Pinochet Effect: Transnational Justice in the
Age of Human Rights (Philadelphia: University of Pennsylvania Press, 2004).

4 The case is Ibanez Manuel Leandro y otros casos/Diligencia Preliminar Contra Instituciones
Financieras No Determinadas, No. 95.019/2009, Buenos Aires; see also J.P. Bohoslavsky and
V. Opgenhaffen, ‘The Past and Present of Bank Responsibility for Financing the Argentinean
Dictatorship, 23 Harvard Human Rights Journal (2009), 157. As regards the criminal cases see
Centro de Estudios Legales y Sociales (CELS) webpages, especially http://www.cels.org.
ar/common/documentos/juicios.adelantoIA.2010.pdf (visited 19 April 2010).

0T0Z ‘T2 AInC uo Ag Bio sjeuinolpioxo-failyy:dny woiy papeojumoq


http://jicj.oxfordjournals.org

Corporate Complicity and Finance as a ‘Killing Agent’ 831

It is also worth mentioning that from 1998 to 2005 Riggs bank was investi-
gated for its complicity with the Pinochet regime, on allegations it had been
receiving, concealing, and laundering the wealth he plundered, since the very
beginning of the dictatorship.”> Since the bank specifically helped Pinochet
evade a Spanish court order attempting to freeze his bank accounts, this finan-
cial institution was directed to create a fund to compensate victims of the
Pinochet regime.® This case also illustrates the legal relevance of financial
agents in the context of massive campaigns of human rights abuses.”

The structure of the article is as follows: After our introduction, we will
briefly outline the most important judicial developments around responsibility
for complicity, focussing on case law dealing with financial contribution,
including the relevant Nuremberg Military Tribunals’ decisions, recent civil
law cases in US courts applying the Alien Tort Claims Act (ATCA), and statutes
on preventing the financing of terrorist groups or activities (Section 2). We
then highlight the legal and academic lacuna in the attribution of responsibil-
ity for financial complicity when studied in the broader context of corporate
complicity, and the reasons why the Chilean case can contribute toward clos-
ing this gap (Section 3). Next we will touch on the general political context of
dictatorships in the Southern Cone in Latin America; the main economic and
criminal characteristics of the last Chilean dictatorship; how the multilateral
and non-governmental organizations denounced the crimes; what the US gov-
ernment and Congress did to stop granting financial aid to this regime based
on the human rights abuses that it was committing at that moment; and the
methodology used in — and the conclusions drawn by — the Cassese Report
mentioned above (Section 4). Our final section looks at how both the bilateral
refusal to financially help the Chilean dictatorship and the Cassese Report sub-
stantially contribute to conceptually understanding, and expanding, the cur-
rent causal links between human rights abuses and financing, therefore
shaping better legal arguments on corporate liability for complicity in the
specific realm of finance (Section 5).

5 Minority Staff of the Permanent Subcommittee on Investigations, 108th US Cong., Money
Laundering and Foreign Corruption: Enforcement and Effectiveness of the Patriot Act (Comm.
Print 2004); US Committee on Homeland Security and Governmental Affairs Permanent
Subcommittee on Investigations, ‘Money Laundering and Foreign Corruption: Enforcement
and Effectiveness of the Patriot Act Supplemental Staff Report on US Accounts Used by
Augusto Pinochet’, 16 March 2005.

6 See court order issued by Magistrate-Judge Baltasar Garzon Real, Investigating Court No. 5
(Madrid), Case No. 28079-27-2-1996-0007036-78300 (2/25/05); T. O'Hara, Allbrittons, Riggs to
Pay Victims of Pinochet’, Washington Post, 26 February 2005.

7 S. Scott, ‘Taking Riggs Seriously: the ATCA Case Against a Corporate Abettor of Pinochet
Atrocities, 89 Minnesota Law Review (2005) 1497-1543.
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2. The Judicial Development of Corporate Responsibility
for Complicity and the Question of Finance

Over the past few decades, as corporations in both domestic and global mar-
kets have increasingly shown their tremendous powers to influence events all
over the world,® corporate accountability, including responsibility for compli-
city, has also evolved robustly.” This evolution has taken many different forms,
including the adoption of corporate ‘codes of conduct,'” numerous UN reports
on the topic,'! prolific academic research,'” and a number of judicial
interventions."

The interpretation of the ATCA being used in US courts has also substantial-
ly helped this trend, particularly since it has advanced the premise that jus
cogens norms also extend and apply to non-state actors.* Revived in the

8 A. Clapham, ‘The Question of Jurisdiction Under International Criminal Law Over Legal
Persons: Lessons from the Rome Conference on an International Criminal Court, in
M. Kamminga and S. Zia-Zarifi (eds), Liability of Multinational Corporation Under International
Law (The Hague: Kluwer Law International, 2000) 139-195, at 189 ff.; R. Kapur, ‘From Human
Tragedy to Human Rights: Multinational Corporate Accountability for Human Rights
Violations, 10 Boston College Third World Law Journal (1990) 1-40, at 2.

9 PT. Muchlinski, Multinational Enterprises and the Law (2nd edn., New York: The Oxford
International Law Library, 2007), at 514; D. Weissbrodt and M. Kruger, ‘Norms on the
Responsibilities of Transnational Corporations and Other Business Enterprises with Regard to
Human Rights, 97 American Journal of International Law (2003) 901-923, at 903.

10 F. McLeay, ‘Corporate Codes of Conduct and the Human Rights Accountability of Transnational
Corporations. A Small Piece of a Large Puzzle, New York University School of Law Working
Paper (2005), available online at http://www.law.nyu.edu/global/workingpapers/2005/
ECMDLV.015787 (visited 24 March 2010); J. Zerk, Multinationals and Corporate Social
Responsibility (Cambridge: Cambridge University Press, 2006).

11 Human Rights Council, Protect, Respect and Remedy: A Framework for Business and Human
Rights, Report of the Special Representative of the General-Secretary on the Issue of Human
Rights and Transnational Corporations and other Business Enterprises John Ruggie, UN Doc.
A/HRC/8/5, (Ruggie Report) (2008).

12 See generally, D. Christensen, ‘Corporate Liability for Overseas Human Rights Abuses: The
Alien Tort Statute After Sosa v. Alvarez-Machain|, 62 Washington and Lee Law Review (2005)
1219 et seq.; O. de Schutter (ed.), Transnational Corporations and Human Rights (Oxford: Hart,
2006), at 345-346; A. Ramasastry, ‘Corporate Complicity: From Nuremberg to Rangoon an
Examination of Forced Labor Cases and Their Impact on the Liability of Multinational
Corporations, 20 Berkeley Journal of International Law (2002) 9-159; M. Ratner, ‘Factors
Impacting the Selection and Positioning of Human Rights Class Actions in United States
Courts: A Practical Overview', 58 NYU Annual Survey of American Law (2004) 623—-647.

13 For a complete list of cases in Latin America, Canada and US, see Ch. Hutto and A. Jenkins,
‘Report on Corporate Complicity Litigation in the Americas: Leading Doctrines, Relevant
Cases, and Analysis of Trends, Human Rights Clinic, University of Texas (2010). The most not-
able current case in the US court is In re South African Apartheid Litigation, 617 F. Supp. 2d 228,
257 (S.D.NY. 2009).

14 Alien Tort Claims Act or Alien Tort Statute, 28 U.S.C. § 1350; Kadic v. Karadzic, 70 F3d 232, 246
(2d Cir. 1995). On corporate responsibility, see for example Sosa v. Alvarez-Machain, 542 U.S.
692 (2004) and, broadly, M. Koebele, Corporate Responsibility under the Alien Tort Statute:
Enforcement of International Law Through US Torts Law (Leiden: Martinus Nijhoff Publishers,
2009) and the contribution by K. Gallagher in this issue of the Journal.

0T0Z ‘T2 AInC uo Ag Bio sjeuinolpioxo-failyy:dny woiy papeojumoq


http://jicj.oxfordjournals.org

Corporate Complicity and Finance as a ‘Killing Agent’ 833

modern-era in 1980, the use of the ATCA picked up in frequency in the 1990s,
when ‘suits proliferated against private persons and corporations, usually on
the basis of “aiding and abetting” human rights violations."> Confusion
around whether international law, domestic law, or both should be applied
when dealing with civil responsibility for corporate complicity has been par-
ticularly provoked by the debate on applying the ATCA in US courts, since its
reference to the ‘law of nations’ has led this issue to the particular way in
which American jurisprudence interprets how domestic and international
law relate each other.'® This technical discussion, however, does not seem to
be crucial in terms of the practical (judicial) recognition of this kind of respon-
sibility in general, since most domestic legal systems provide for civil recovery
for victims of negligent and intentional torts,'” particularly in cases of human
rights abuses.’® In cases brought in Australia, Canada, several Latin
American countries, and the United Kingdom both international and domestic
civil law was used to ground the claims of human rights abuses.'”

Today, there is a growing consensus that there are some legal standards that
corporations have to follow when it comes to doing business with known per-
petrators of human rights violations. This notion was recently affirmed by the
International Commission of Jurists (IC]) in its 2008 report Corporate
Complicity and Legal Accountability, which systematically lays out the develop-
ment of these legal standards in both criminal and civil terms,”” as well as in
the reports that Special Rapporteur John Ruggie has been elaborating in
recent years. 2

15 R.O. Faulk, ‘The Expanding Role of the Alien Tort Claims Act in International Human Rights
Enforcement’, 10 Class Action Litigation Report (2009), at 304, available online at http://works
.bepress.com/richardfaulk/24 (visited 8 February 2010).

16 On this discussion see generally J. Goodman, ‘The Administrative Law of Nations: A New
Perspective on Sosa, The Alien Tort Statute, and Customary International Law’, 50 Harvard
International Law Journal Online (2009) 1-11.

17 In the US, see Restatement (Second) of Torts § 876 (1979).

18 For a broad study on how domestic legal systems react toward corporate complicity, see A.
Ramasastry and R. Thompson, Commerce, Crime and Conflict: Legal Remedies for Private Sector
Liability for Grave Breaches of International Law. A Survey of 16 Countries, FAFO Institute of
Applied International Studies (2006). Also see A. Sebok, ‘Taking Tort Law Seriously in the
Alien Tort Statute, 33 Brooklyn Journal International Law (2008) 871-898.

19 Hutto and Jenkins, supra note 13, at 39; A. Reinisch, ‘The Changing International Legal
Framework for Dealing with Non-State Actors), in P. Alston (ed.), Non-State Actors and Human
Rights (Oxford: Oxford University Press, 2005), at 55 et seq.

20 International Commission of Jurists (IC]), Corporate Complicity & Legal Accountability, Vols T, 1T &
III (ICJ Report) (Geneva, 2008); this report emphasized that corporations should be held respon-
sible for assisting in gross violations of human rights when they ‘enable, ‘make easier, or ‘im-
prove the efficiency’ of the commission of those crimes. In other words, corporations should
be held responsible when, with their contributions, they ‘make possible, ‘facilitate’, or exacer-
bate’ the human rights abuses in question, ibid., Vol. L., at 9.

21 See generally Human Rights Council, Business and Human Rights: Mapping International
Standards of Responsibility and Accountability for Corporate Acts, Report of the Special
Representative of the General Secretary on the Issue of Human Rights and Transnational
Corporations and other Business Enterprises John Ruggie, UN Doc. A/HRC/4/35 (Ruggie
Report) (2007), at 61.
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Despite these developments, the notion of complicity for financial actors
has been confusing to say the least, producing mixed jurisprudence on
the matter, as even the Nuremberg Military Tribunals' decisions initially
showed. Arguably having been influenced by strong political motivations,*
the first judicial representations of the idea that financing crimes can trigger
responsibility were indeed contradictory, as evidenced by Flick*> and
Weizsaecker (the Ministries Case)** at the Nuremberg US Military Tribunals.
On the one hand, in the Ministries Case, the Tribunal understood that
money or credit are fungible commodities, which could be used for unlawful
enterprises, but this transaction is not a crime under international law.”’
In Flick on the other hand, two German industrialists were convicted
because even though the prosecution could not show that any part of
the money the two had donated to the Schutzstaffel (SS) was directly used for
criminal activities, the Tribunal took it for granted that some of the money
had gone into maintaining this organization, regardless of whether it was
spent on salaries or lethal gas.?® Both decisions recognized the substantial
effect that money can have over a massive criminal campaign — even if only
Flick affirmed that this contribution represented a crime in terms of interna-
tional law.

During the 1990s, hundreds of victims of the Holocaust sued American,
Austrian, French, German, and Swiss banks in US courts for having aided the
Nazi regime by providing it with the necessary financial help to continue
World War II for at least another year past the point when it would otherwise
have ended; for not returning original bank deposits to the victims; and for
having used slave labour.”” These cases were settled, compensation funds
were created by these banks, and victims are still receiving payments from
these funds.”®

The recent US ATCA decision of In re South African Apartheid Litigation
ratified the notion that corporations can — under strict circumstances — be
held responsible when contributing to the commission of serious crimes.*’
This decision stated a requirement that the corporate contribution needs
to be proven to have had substantial effect on the perpetration of the

22 ]. Bush, ‘The Prehistory of Corporations and Conspiracy in International Criminal Law: What
Nuremberg Really Said, 109 Columbia Law Review (2009), 1094 et seq.; Ch. Simpson (ed.), War
Crimes of the Deutsche Bank and the Dresdner Bank (New York: Holmes & Meyer, 2002), especially
at 1-34.

23 US v. Flick (Flick case), 22 December 1947, Trials of War Criminals Before the Nuremberg Military
Tribunals Under Control Council Law No. 10, No. 10 (1952) 1.

24 US v. Weizsaecker (Ministries case), Trials of War Criminals Before the Nuremberg Military Tribunals
Under Control Council Law No. 10, No. 14 (1952), at 621-622.

25 Ibid.

26 Ibid., at 1221.

27 See Simpson, supra note 22.

28 B. Neuborne, ‘Holocaust Reparations Litigation: Lessons for the Slavery Reparations Movement,
58 New York University Annual Survey of American Law (2003) 615-622.

29 See Apartheid Litigation, supra note 13.
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crime (actus reus), and the contributor as a whole entity (the sum of its man-
agers and employees)*” had the knowledge — although not necessarily pur-
poseful intent — that his action would substantially assist the perpetrator in
the commission of a crime (mens rea).*! It is worth mentioning that in its deci-
sion, the Court — using the ‘inherent quality’ of the commodities as its criter-
ion — made a distinction between an agent like poison gas being provided to
a regime (referring to the 1946 Zyklon B case before a post-World War 11
British Military Court®?) and a fungible resource, like finance or investment
(referring to the Ministries case defendant Karl Rasche®?), which it felt did not
meet the legal standards for responsibility in this case.’* The court decided
when analysing the actus reus component that loans could not empirically
be sufficiently connected to the crimes in question.® Ironically, the Court
simultaneously allowed the case to go forward and be heard against IBM for
providing computers and software to the Apartheid regime, charging that
it had helped to implement a ‘de-nationalization’ policy against black South
Africans.*®

The criterion of ‘inherent quality’ seems to ignore the very definition of
money as a good that acts as a medium of exchange in transactions, a unit of
account, and a store of value.”” Money allows its holder to do something by
virtue of its purchasing power. Therefore, what is crucial is what the holder
will do with it and this is the point where the foreseeable consequences of

30 This criterion has also been applied in the US to money laundering prosecutions, US v Bank of
New England, 821 F.d 844, 856 (1st Cir. 1987).

31 See Apartheid Litigation, supra note 13, at 36 et seq. The mental state requirement has been
debated in the jurisprudence: Confirming the ‘knowledge test, Flick, supra note 23; Judgment,
Akayesu (ICTR-96-4-T), Trial Chamber, 2 September 1998, § 545; Judgment, Furundzija
(IT-95-17/1-T), Trial Chamber, 10 December 1998, § 193 note 217. On the contrary, arguing that
it is necessary to show that the corporation acted with the purpose of supporting the human
rights violation, see The Presbyterian Church of Sudan v. Talisman Energy, Inc., 582 F3d 244,
261 (2d Cir. 2009), relying on Judge Katzmanns concurring opinion in Khulumani v.
Barclay National Bank, Ltd., 504 F3d 254, 282 (2nd Cir. 2007), at 268-277. For a detailed
analysis of this discussion see the contributions by K. Gallagher and N. Farrell in this issue of
the Journal.

32 Trial of Bruno Tesch and Two Others (The Zyklon B Case), 1 Law Reports of Trials of War Criminals
(1947), at 93-103.

33 Ministries Case, supra note 24, at 620—-622.

34 For broader comments on this decision see S. Michalowski and J.P. Bohoslavsky, ‘Tus Cogens,
Transitional Justice and other Trends of the Debate on Odious Debts. A Response to the World
Bank Discussion Paper on Odious Debts, 48 Columbia Journal of Transnational Law (2010)
61-120.

35 ‘Supplying a violator of the law of nations with funds — even funds that could not have been
obtained but for those loans — is not sufficiently connected to the primary violation to fulfil
the actus reus requirement of aiding and abetting a violation of the law of nations’, Apartheid
Litigation, supra note 13, at 70.

36 Ibid., at 265.

37 F. Mann, EI Aspecto Legal del Dinero (México: Fondo de Cultura Economica, 1986), at 48; A.
Nussbaum, Teoria Juridica del Dinero (El Dinero en la Teoria y en la Prdctica del Derecho Alemdn y
Extranjero) (Madrid: Libreria General de Victoriano Suarez, 1929), at 40.
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giving money to someone enter into play; this is similar to how most tort law
systems assess foreseeable damages and the consequent judgment for just
‘repairs.>®

This rationale was very well explained in the aforementioned Cassese
Report, which looked at the very roots of human rights violations (which in-
cludes the surrounding conditions that permit them) and showed how finan-
cial aid can have a negative or positive impact in the human rights situation
of any given country.® This showed why due diligence rules can, on the one
hand, make a difference in terms of preventing financing of harmful activities,
and on the other one, how it could help corporations avoid bearing expensive
judicial decisions by assessing the real risk of financing, making it more than
a zero-sum game.*? Due diligence involves taking of steps so that a corporation
can reasonably foresee or predict the potential consequences of its behaviour,
applying the ‘mental state’ requirement in a way that ostensibly reduces risks
both to society and the businesses themselves.*!

US courts decisions related to responsibility for financing terrorism,
like those taken in Boim*? and Almog® confirm and strengthen the idea
that lenders can be held responsible for facilitating crimes. The notable
differences between what Al Qaeda, Hammas, or the Pinochet regime do
are not as important as the fact that these cases indicate that financial
contributions can work as a commodity that can make possible, facilitate,
or exacerbate crimes. Are the statutory particularities what justify holding
terrorist financing as a legitimate cause for charging civil responsibility?
More precisely, is this responsibility accepted because of the existence of an
International Convention for the Suppression of the Financing of Terrorism?
In Boim, civil responsibility for financing was based under 18 U.S.C. § 2333(a),
even when the court recognized that this statute does not mention second-
ary liability** In Almog, civil responsibility was based not only on
the Antiterrorism Act of 1990 but also on the ATCA.*> Putting together
those decisions on terrorist financing with the jurisprudence on corporate
complicity, it seems that when customary international law and per-
emptory norms are involved, the fact that secondary civil liability is

38 L. Corenlis in L. Simont and A. Bruyneel (eds), La Responsabilité Extra-Contractuelle du Donneur
de Crédit en Droit Comparé (Siena: Feduci, 1984), at 175.

39 Cassese Report, Vol. I, at 3 and 18.

40 On how due diligence can help companies to avoid complicity see Ruggie Report, supra note 11,
at 20.

41 J. Sherman III and A. Lehr, ‘Human Rights Due Diligence: Is it Too Risky?" Corporate Social
Responsibility Journal (2010), at 6.

42 Boim v. Holy Land Found. for Relief and Development, 549 E3d 685 (7th Cir. 2008).

43 Almog v Arab Bank (471 F.Supp.2d 257, E.D.NY. 2007).

44 See Boim, supra note 42, at 689.

45 See Almog, supra note 43, at 259—-264.
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explicitly mentioned in a particular statute*® is not conclusive for American
courts.*”

3. Underdevelopment of Financial Complicity and the
Relevance of the Chilean Case

In the context of a general need for more consistent and efficient standards and
mechanisms for civil liability for gross human rights violations on a global
scale,*® academic research on the legal aspects of corporate complicity and ac-
countability has become increasingly prolific over the past 15 years.* This
has coincided with a rise in legal action and activism aimed at holding corpor-
ations to account for negative impact on human beings and the environment
around the world.>®

There is an increasing awareness of the links between business and human
rights abuses,” a fact reflected in the judicial and scholarly evolution of both
international and domestic law.>* But few cases and virtually no research has
managed to achieve similar success and legal options for specifically linking fi-
nancial institutions to the commission of human rights violations.”> What jus-
tifies this omission? Why are financial institutions held to such different
standards than their business counterparts in the extractive and manufactur-
ing industries, for example?>* What are some of the unique qualities of finance
that make it difficult to draw concrete, i.e. actionable, links between financial
flows and the human consequences of these investments?

46 See Central Bank of Denver, N.A. v. First Interstate Bank of Denver, N.A, 511 U.S. 164 (1994), invol-
ving the 1934 Securities Act and a futile attempt to imply aiding and abetting liability in the
context of a complex regulatory scheme.

47 K Hutchens, ‘International Law in the American Courts — Khulumani v. Barclay National Bank
Ltd.: The Decision Heard Round the Corporate World, 9 German Law Journal (2009) 639-681,
at 680.

48 See generally S. Bachmann, Civil Responsibility for Gross Human Rights. The Need for a Global
Instrument (Cape Town: Pretoria University Law Press, 2007).

49 Ramasastry, supra note 12, at 91; M. Ramsey, ‘International Law Limits on Investor Liability in
Human Rights, 50 Harvard International Law Journal (2009) 271-321.

50 G. Skinner, ‘Nuremberg's Legacy Continues: The Nuremberg Trials’ Influence on Human Rights
Litigation in US Courts Under the Alien Tort Statute), 71 Albany Law Review (2008) 321-368.

51 P Alston, ‘The Not-a-Cat Syndrome: Can the International Human Rights Regime
Accommodate Non-State Actors?’ in Alston (ed.), supra note 19, at 11.

52 Hutto and Jenkins, supra note 13, at 6; Ramasastry, supra note 12, at 91.

53 In re Austrian and German Bank Holocaust Litigation, No. 98 Civ. 3938 (S.D.NY. 2001); In re
Holocaust Victim Assets Litigation, No. 96 Civ. 4849 (E.D.NY. 2000) (Swiss corporations); Bodner
v. Banque Paribas, 114 F. Supp. 2d 117 (E.D.NY. 2000) (French corporations). On academic re-
search see Bohoslavsky and Opgenhaffen, supra note 4; E. Reichard, ‘Catching the Money
Train: Using the Alien Tort Claims Act to Hold Private Banks Liable for Human Rights Abuses’,
36 Case Western Reserve Journal of International Law (2004) 255-286.

54 C. Kaeb, ‘Emerging Issues of Human Rights Responsibility in the Extractive and Manufacturing
Industries: Patterns and Liability Risks, 6 Northwestern Journal of International Human Rights
(2008) 327-353.
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Against the backdrop of these questions, and in the hope of contributing to
the promotion of more consistent legal standards on corporate responsibility
for financial complicity, we will explore the case of Chile. In doing so, we will
look especially closely at the stance taken by the United States and other gov-
ernments in terms of their decision not to grant financial aid on the basis of
the borrower’s human rights violations, at the same time that private banks
started to lend Chile enormous sums money, altering the very macroeconomic
ratios of the country and having an impact upon its national budget. The offi-
cial financial decision of not granting loans to certain military regimes was
based on the fundamental idea that money can efficiently be connected to the
perpetration of human rights violations. Therefore its contribution toward
understanding financial complicity is rather obvious.

In 1977 Professor Antonio Cassese was appointed by the UN Commission on
Human Rights as a Special Rapporteur to assess the link between the financial
aid that the Pinochet regime was receiving at that moment and the human
rights violations the Chilean people were experiencing.”® In his 260-page
report, Cassese developed a sophisticated methodology to evaluate the impact
of the financial aid on the human rights situation, concluding that: ‘[a]s for-
eign economic assistance largely serves to strengthen and prop up the econom-
ic system adopted by the Chilean authorities, which in its turn needs to be
based on the repression of civil and political rights, the conclusions warranted
that the bulk of present economic assistance is instrumental in consolidating
and perpetuating the present repression of those rights.>°

Despite the publication in 1979 of a summary version of this report by an im-
portant academic journal,®” the Report was inexplicably ignored for decades
by those engaging in the corporate complicity debate. It is our hope that
adding this report to the discussion on financial complicity will go far to
make it more robust and consistent. Likewise Cassese’s findings could signifi-
cantly contribute to fleshing out Chile’s historical narrative. The debate in this
country around the links between the military regime and economic factors
has been limited to the discovery of substantial Pinochet-owned offshore
bank accounts, which decisively broke the myth of his incorruptibility but did
little to address the role of outside financial actors.”® Even when this fact is
relevant from the transitional justice perspective,” the debate on how econom-
ic factors allowed the Pinochet regime to succeed in its criminal campaign
still remains.

55 Cassese Report, Vols I-TV.

56 Ibid., Vol. 1V, at 24.

57 A. Cassese, ‘Foreign Economic Assistance and Respect for Civil and Political Rights: Chile — A
Case Study’, 14 Texas International Law Journal (1979) 251-263, at 251-253.

58 Even when the same bank that kept these accounts hidden also financed the Chilean military
regime, see P. Kornbluh, The Pinochet File: A Declassified Dossier on Atrocity and Accountability
(New York: New Press, 2003), at 224. Discussions were related to economic crimes committed
by Pinochet thanked to the help received by banks, see Scott, supra note 7, at 1497.

59 R. Carranza, ‘Plunder and Pain: Should Transitional Justice Engage with Corruption and
Economic Crimes?” 2 The International Journal of Transitional Justice (2008) 310—330.
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4. The Chilean Case: Money Seen as a ‘Killing Agent’

In the hope of helping to create a better theoretical understanding of how
money can be efficiently connected to certain crimes, we now turn to empiric-
ally study how financial aid granted to the Pinochet regime affected the
human rights situation of Chile. Analysing this connection we follow the
methodology developed in the Cassese Report, a global and dynamic approach
to understanding how finance interacts with macroeconomic ratios, economic
goals of the government, national budget, military expenditures, and therefore,
how all this impacts, whether positively or negatively, the civil and political
rights situation.®”

We will also discuss how multilateral and non-governmental organizations
reacted toward this dictatorship — especially how the US legislative and ex-
ecutive branches understood the connection between financial aid and
large-scale human rights abuses.

A. The Dictatorships in the Southern Cone in Context

The socialist revolution in Cuba (1959) and support from the former United
Soviet Socialist Russia fed the threat of political, economical, and social in-
stability in the Southern Cone.”* During the 1960s and 1970s, several countries
in this region suffered military coups and dictatorships with distinctive polit-
ical and social characteristics. These military governments were supported
and legitimated by important sectors of the societies as a reaction to extended
political activation of the popular sector, which was perceived by other social
classes as a threat to their interests and international affiliations.®*

Academic literature has largely focused research on the political and social
processes of these authoritarian regimes in Latin America® and the link be-
tween the dominant national classes, the military forces, and the international
financial institutions.°* These regimes, often seen as bureaucratic-authoritarian
states arose in Latin America in the 1960s, first in Brazil (1964), then

60 Cassese Report, Vol. I, at 3, 18; Vol. IV, at 2.

61 See broadly M. Alcantara and I. Crespo, Los Limites de la consolidacion Democrdtica en América
Latina (Salamanca: Ediciones Universidad de Salamanca, 1995); T. Halperin Donghi, Historia
Contempordnea de América Latina (Madrid: Alianza Editorial, 1998); M. Vellinga, Democracia
Politica en América Latina (México: Siglo XXI Editores, 1993).

62 G. O'Donnell, ‘Reflections on the Patterns of Change in the Bureaucratic-Authoritarian State’,
13 Latin American Research Review (1978) 3—38, at 6.

63 G. O'Donnell, Bureaucratic Authoritarianism: Argentina 1966-1973 in Comparative Perspective
(Berkeley: University of California Press, 1988); G. O’Donnell, ‘Modernizacion y Golpes
Militares, Teoria Comparacion y el Caso Argentino), 12 Desarrollo Economico (1972), 19 et seq.;
G. O'Donnell and P. Schmitter, ‘Tentative Conclusions about Uncertain Transitions, in G.
O'Donnell, P. Schmitter and L. Whitehead (eds), Transitions from Authoritarian Rule: Southern
Europe and Latin America (Baltimore, MD: The John Hopkins University Press, 1986); D. Collier
(ed.), The New Authoritarianism in Latin America (Princeton, NJ: Princeton University Press, 1979).

64 S. Mainwaring, Autoritarismo y Democracia en la Argentina: Una Revision Critica, 24
Desarrollo Economico (1984) 447-457, 449.
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Argentina (1966, 1976) and finally in Uruguay (1973), and Chile (1973). The
main characteristics of the bureaucratic-authoritarian state are that higher
governmental positions are occupied by people from highly bureaucratized or-
ganizations (such as the military, the bureaucracy, and the private sector) and
that these regimes pursue the political and economic exclusion of the popular
classes.®’

Two elements are the key to understanding the political and social process
during the Chilean dictatorship. First, the origin, success, crisis and failure of
the bureaucratic—authoritarian states were strongly related not only to the at-
titude of the dominant classes and the military forces of the country, but also
to the amount of support received from the international financial institu-
tions.®® Without this support, the authoritarian regimes could not have suc-
ceeded in terms of either political stability or economic outcome.®” Second,
the economic and social conditions under which the bureaucratic authoritar-
ian regimes took shape help to explain the depth and brutality through which
unpopular governmental policies were implemented. The deeper the economic
crisis and the social conflict, the more the dominant classes’ interests felt
threatened, (therefore) the stronger the support of these classes and the mili-
tary forces to implementing drastic policies to dissipate those threats.® At the
same time, even when economic policies impeded reaching the investment
rates needed to lever a genuine economic growth or at least overcome crisis,
the high level of cohesion between the dominant classes, the military forces,
and their international allies compensated expected economic failure, as
Chile in 1973 and Argentina in 1976 showed.®’

B. The Crimes of the Pinochet Regime: Hard Facts

In 1973, Chilean military forces commanded by Pinochet overthrew and killed
then-President Salvador Allende, whose government promoted and imple-
mented several socialist policies and ruled in a context of generalized political
and economic crisis in which the United States had some role.”” The repression
unleashed immediately after the coup had a notable criminal and ideological
anti-communist and antidemocratic profile.”’ Early on in the regime, the

65 O'Donnell, supra note 63, at 6.

66 Mainwaring, supra note 64, at 449.

67 Ibid., at 448.

68 Ibid., at 449.

69 Ibid.

70 See US Senate, ‘Covert Action in Chile 1963-1973’, Staff Report of the Select Committee To Study
Governmental Operations With Respect to Intelligence Activities, 18 December 1975 at
http://foia.state.gov/Reports/ChurchReport.asp; ‘Hinchey Report. CIA Activities in Chile, CIA,
18 September 2000, available at http://foia.state.gov/Reports/HincheyReport.asp (both web-
sites visited 19 April 2010).

71 W. Heinz and H. Frithling, Determinants of Gross Human Rights Violations by State and
State-Sponsored Actors in Brazil, Uruguay, Chile, and Argentina (1960-1990) (The Hague:
Kluwer Law International, 1999), at 584.
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Organization of American States (OAS), the United Nations, and several
non-governmental human rights organizations documented and denounced
the many human rights abuses being perpetrated in Chile.”? These facts are
important since, from a legal perspective, they can have substantial impact
in terms of mental state of accomplices or contributors.

The OAS started its actions as early as October 1973, when its Secretary-
General visited Chile for a preliminary investigation, which was followed by
the 1974 formal investigation by its human rights arm, the Inter-American
Commission on Human Rights (IACHR).”> After these visits, Pinochet did not
allow these organizations any further access to fact-finding and documenta-
tion in Chile. According to the IACHR, Pinochet’s 17-year regime saw Chile go
through a prolonged period of repression and systematic human rights viola-
tions.”* UN responses to the violations also came at the very onset of the dicta-
torship. On 1 March 1974, the Commission on Human Rights sent a
notification to the Chilean government expressing deep concerns about the
serious human rights situation in the country. In 1975, this Commission estab-
lished an Ad Hoc Working Group on the Situation of Human Rights in Chile,
which was renewed until 1979.”> On 14 September 1973, three days after the
coup, Amnesty International formally started reporting on the situation of
Chile to the TACHR.”® In its 1977 report, the ICJ confirmed that thousands
were being persecuted, tortured, disappeared;, or forced to flee the country.

At the domestic level, the criminal campaign is well documented by the
‘Rettig Report, a survey elaborated by the Chilean National Commission for
Truth and Reconciliation confirming previous claims that more than 3,200
people had been killed or disappeared in Chile and more than 27,000 people
were political prisoners and tortured.”” All this shows the massiveness, scale,

72 Some international journalistic repercussions of the crimes can be read in the following art-
icles: ‘Chiles Junta After a Year: Unrelenting Dictatorship, New York Times, 13 September 1974;
‘U.S.-Chilean Ties Called Strained, New York Times, 19 November 1975; ‘Torture in Chile Is
Charged by a U.N. Inquiry Team|, New York Times, 15 October 1975; ‘Chile Study Says Torture
Goes On', New York Times, 8 June 1976; ‘U.N. Panel Asserts Chile Continues To Abuse Rights but
on a Reduced Scale, New York Times, 25 October 1977.

73 The TACHR reported the situation of human rights in the country in 1974, 1976, 1977 and 1985,
‘Informe sobre la situacion de los derechos humanos en Chile, Secretarfa General,
Organizacion de los Estados Americanos, OEA/Ser./V/I1.40 Doc., 10 February 1977; OEA/
Ser.L,/I1.66doc, 17 September 1985.

74 TACHR, ‘Tercer informe sobre la situacion de derechos humanos en Chile, OAS (Washington,
1977); IACHR, ‘Informe sobre la situacion de los derechos humanos en Chile, OAS
(Washington, 1985).

75 UN Docs A/10285 (1975), A/31/253 (1976), A/32/227 (1977), A/33/331 (1978), A/34/583.

76 Amnesty International, Human Rights in Chile (London, 1974).

77 See Informe Rettig (1991), ‘Comision Nacional de la Verdad y la Reconciliacion’created by D.S. N°
355/1990, Ministerio del Interior. The report was published by Andros Editores in 1996.
http://www.ddhh.gov.cl/ddhhrettig.html. See also Informe de la Comision Nacional sobre
Politica y Tortura, ‘Comision Asesora para la Calificacion de Detenidos Desaparecidos,
Ejecutados Politicos y Victimas de Prision Politica y Tortura, created by law N° 20405,
available online at http://www.comisionvalech.gov.cl/InformeValech.html (websites visited
19 April 2010).

il
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and seriousness of the crimes perpetrated by the Pinochet regime which, of
course, worked in certain financial, economic and budgetary context.

C. Financial Aid and Economic Policy

Even when important qualifications must to be made when analysing the evo-
lution of the Chilean economy,’® from September 1973 onward, the military
government basically pursued the three following economic objectives: solving
the inflation problem; reducing the balance of payments instability, and provid-
ing incentives to revive the national economy.”® To reach these goals the gov-
ernment implemented a set of measures, including restoring the private
sector, strategic state enterprises, and lands that belonged to the Corporacion
de la Reforma Agraria®® the lifting of price controls on many items,*' opening
the markets through lowering trade barriers,>* monetarist policies such as de-
valuation of the peso and restriction of credit expansion, reducing the state ex-
penditures,®> and the freezing of wages.®*

The monetarist approach to the balance of payments in a context of decreas-
ing saving and investment rates and an excess of imports — accounting for
more than US$7.4 billion between 1977 and 1982, almost three quarters of the
total external indebtedness during the same period — contributed to intensify-
ing the need for the import of hard currency in Chile.®® In this context, it is
not surprising that:

the goal of attracting foreign loans, credits and investment capital has played a key role in
the formulation of Chilean economic and other policies since the military take-over in
1973. With what is reported to be Latin Americas highest per capita debt...and its
second-highest ratio of debt servicing payments to export receipts in 1976, Chile’s need for
external financial support has been a constant policy preoccupation.®®

This diagnosis is confirmed by hard numbers. In 1973, the Chilean public
external debt was US$2.86 billion, US$6.27 billion in 1979 and US$14.34
billion in 1983.% Private external debt also grew dramatically during the

78 R. Ffrench-Davis, ‘El Experimento Monetarista en Chile: Una Sintesis Critica, 23 Desarrollo
Econémico (1983), at 163-196

79 A. Foxley, ‘Experimentos Neoliberales en América Latina, Coleccion Estudios, CIEPLAN 7
(Santiago, 1982), at 166; Cassese Report, Vol. II, at 2.

80 EI Mercurio, 5 and 17 January, 4 and 23 March 1978; Le Monde, 18 February and 23 June 1978.

81 EI Mercurio, 4 February 1978.

82 Ibid., 17 and 19 February 1978.

83 Cassese Report, Vol. II, at 8.

84 Ibid., at 2.

85 See generally R. Ffrench-Davis and J. De Gregorio, ‘Lo interno de la deuda externa. El caso
chileno’, 84 Nueva Sociedad (1986), at 28.

86 Cassese Report, Vol. III, at 3, 12.

87 Banco Central de Chile, ‘Indicadores Econémicos y Sociales de Chile 1960-2000" (Santiago,
2001).
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dictatorship: in 1975, it was US$786 million, US$3.42 billion in 1979,
and US$9.37 billion in 1983.%® The proportion of public debt in relation to
the total Chilean debt evolved in the following way: it was more than
85% by 1973, 61% by 1979, and 50% by 1983.5” When focussing on the creditor
side, while in 1974 only 19% of Chile’s external debt was owed to private credit-
ors, this number grew to 80% by 1981. The Chilean debts with banks grew
more than 57% between 1977 and 1981, while the average for most developing
countries was 28%.°° The external financial dependency of Chile was
notorious.

D. The US Position, the Cassese Report, and the Link between Finance
and Human Rights

Soon after the military coup in 1973, the military government started receiving
financial aid from several countries, especially the United States, and multilat-
eral financial institutions.”® This fact betrays the initial US support to the
Pinochet regime, grounded in geopolitical reasons on the fight against com-
munism,”” as happened with other Latin America countries.”® As internation-
al and US Congressional concerns over human rights violations grew from
1976 onward, official financial and military aid decreased dramatically.’*
Some countries continued to grant aid, saying it was for concrete humanitar-
ian or developmental goals, but the ways in which the government spent
these funds did not, in fact, benefit the needy.” Likewise, this assistance was
often used by the government to replace national resources, which were di-
verted to other ends, including that of financing the apparatus of repression.”®

Enabling the government to keep the economic scheme in operation pro-
voked severe repercussions for the population.”” According to the Cassese
Report:

[this] government economic policy produces to a great extent harmful consequences for the
social condition of the vast majority of the population’’® Therefore it is not surprising, ‘that

policy cannot but give rise to discontent and unrest. In order to keep them under control,

88 Banco Central de Chile, ‘Deuda externa de Chile’ (Santiago, 1984).

89 Ibid.

90 Ffrench-Davis and De Gregorio, supra note 85.

91 Cassese Report, Vol. III, at 5.

92 Heinz and Friihling, supra note 71, at 585.

93 J. Dinges, ‘Green Light-Red Light: Henry Kissinger's Two-Track Approach to Human Rights
During the ‘Condor Years' in Chile and Argentina, in C. Arnson (ed.), Argentina-United States
Bilateral Relations: An Historical Perspective and Future Challenges (Washington, DC: Woodrow
Wilson International Center for Scholars, 2003), at 59—-76.

94 Heinz and Friihling, supra note 71, at 520.

95 Cassese Report, Vol. III, at 11; Vol. TV, at 15.

96 Cassese Report, Vol. 1V, at 24.

97 1Ibid., at 22.

98 Ibid., at 24.
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the Chilean authorities need a repressive system, based on the denial of the basic and
political rights.”

A concrete representation of this idea is confirmed when we see that while
social expenditures decreased dramatically during the military government,
expenditures in the police and military sector massively grew in the national
budget — from 15% in 1969 to 23.3% by 1982.'°° Military expenditures
included salaries, support for the maintenance of concentration camps, help
with the implementation of logistics, intelligence, counter intelligence, the pur-
chase of arms and military equipment, etc.'”!

From 1976 on, official creditors were replaced by private multinational banks
that started lending enormous sums with no stated regard for the potential
impact of these loans.'*? This allowed the country to avoid the embarrassing
process of renegotiation its external debt in 1976 and 1977.'°° At this same
time, following a similar position adopted by the Federal Republic of
Germany,'®* the Netherlands,'® Italy,'°® and Norway,'"” the US government
suspended most forms of bilateral economic aid to Chile, expressing disap-
proval of human rights abuses by the Pinochet government.'”® In fact, the
American government expressly warned banks that lending money to Chile

99 Ibid. The former Minister of Finance of Chile and ambassador in Washington, DC during the
military regime, publicly recognized that only political repression could allow this version
of the free market system to survive in Chile. Both conceptual and practical difficulties that
a democratic system presents in order to apply this economic and social scheme would dis-
appear as soon as it is agreed to use ‘other measures, in the form of the establishment of a
centralized system, with the consequent loss of freedom), J. Cauas Lama, ‘Politica Economica
de Corto Plazo), 2 Banco Central de Chile: Estudios Monetarios (1970), at 25, 41-42, 44—45.

100 T. Sheetz, ‘Gastos Militares en Chile, Pert y la Argentina, 25 Desarrollo Econémico (1985), at
316-317.

101 T. Scheetz, ‘Gastos Militares en América del Sur’, Centro Regional de las Naciones Unidas para
la Paz, el Desarme y el Desarrollo en América Latina y el Caribe (ed.), Proliferacion de
Armamentos y Medidas de Fomento de la Confianza y la Seguridad en América Latina (Lima,
1994).

102 Cassese Report, Vol. 111, at 67. As the article ‘How Chile Reappeared on the Tombstones’ by Ch.
Meynell said in Euromoney in its edition of June 1977, at 101-105.: ‘Both countries [Chile
and Argentina] have arguably staged an economic turnaround which appears to have im-
pressed the international banking fraternity. Although the Carter tirade against those coun-
tries infringing Human Rights gave somewhat sticky start to the development of the two
countries as a much needed sink-hole for excess banking liquidity, it is plain that doubts
over the wisdom of lending to countries that contravene Human Rights are fast being
dismissed.

103 Cassese Report, Vol. I11, at 72.

104 Report of the Economic and Social Council: Protection of Human Rights in Chile, Report of
the Secretary General, 32 UN GAOR (Agenda Item 12) 9, UN Doc. A/32/234 (1977).

105 Ibid., at 12—-13.

106 Study on the Impact of Foreign Economic Aid and Assistance on Respect for Human Rights
in Chile, 31 Sub-Commission on Prevention of Discrimination and Protection of Minorities
(provisional Agenda Item 13), UN Doc. E/CN.4/Sub.2/412 (1978), § 407.

107  Ibid., § 409.

108 Center for International Policy, ‘Chile: An Analysis of Human Rights Violations and United
States Security Assistance and Economic Programmes’, 1-2 July 1978.
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was eroding US foreign policy, which considered human rights a crucial factor
when deciding financially to support a regime.'*”

According to the Cassese Report, the aforementioned policies supported by
the majority of the international community were being rendered ineffective
by the lending practices of a small number of private banks."'’ The Chairman
of the US House Banking Committee officially told six of the main multination-
al banks lending to Chile that their actions appeared inconsistent with stand-
ards intended to prevent banking practices from interfering with public
interest and thus that he hoped they would make public a full explanation.'"!
Leaders of the banking community, however, argued that financial institutions
should not be impeded from doing their ‘normal business’ regardless of the
governments they were engaged with.'!?

This stubborn reluctance by international financial institutions to be held in
the least bit accountable for the consequences of their loans helped to prompt
an unusual step by the United States. In 1978, Senator Edward Kennedy intro-
duced the Foreign Bank Loans Disclosure Act'"® requiring disclosure of bank
loans made to known human rights violators. In proposing this act, Senator
Kennedy affirmed the fact that one of the guiding principles of (US) foreign
policy is that except in cases of humanitarian assistance, we shall give no aid
to gross violators of human rights."'* It also led to discussion on the Senate
floor about the capacity of various Latin American dictatorships to retain
their stronghold, with his colleague, Senator Church, commenting that, ‘mas-
sive funding such as (what Hanover Trust provided to Chile’s Pinochet) may
be what enabled five Latin American governments...to continue their
anti-democratic practices and violations of human rights.'">

During the Carter administration not only military and bilateral aid was
stopped,’® but also multilateral development bank loans to Southern Cone

109 ‘Rights Policy Not Helped by Loans To Chile From Banks’, The Washington Post, 13 April 1978,
at A19.

110 Cassese Report, Vol. III, at 29.

111 ‘Several US banks Accused of Undercutting Policy on Chile’, The Washington Post, 12 April 1978.

112 For example, in his trip to Argentina in 1978, David Rockefeller — then-chair of US bank
Chase Manhattan — made a public speech denouncing President Carter’s human rights
policy and stressing that it should not be allowed to ‘interfere with the normal relations be-
tween nations’ In 1978, the chairman of Lloyds Bank in London responded to criticism for
granting loans to the Chilean dictatorship, admitting that this regime was repressive, but
also alleging that lending money to Chile was not banned. See ‘Lloyds bounces Chile protest’,
The Guardian, 31 March 1978.

113 S 3631-Foreign Loans Disclosure Act of 1978, 124 Cong. Rec. 37 678 1978.

114 Ibid.

115 Ibid.

116 International Security Assistance and Arms Export Control Act of 1976, Sec 406, US Code, Vol.
22, sec. 2370. The human rights policy of the Carter administration was applied through sev-
eral avenues: diplomatic channels, raising these concerns through public statements of
Carter and Patricia Derian, and supporting the reports from the OAS and UN. See R. Cohen,
‘Human Rights Diplomacy: The Carter Administration and the Southern Cone, 4 Human
Rights Quarterly (1982) 212-242, at 217; President Carter, Remarks at the Opening Session
of the 8th General Assembly, OAS, Washington, DC, 21 June-1 July 1978. Statements of
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governments when they were not intended for meeting basic human needs as
required by law.""” In the case of Chile, the United States opposed the loans be-
cause of its already disastrous record on human rights.!'® These measures
taken by the United States reflect an understanding that there was a crucial re-
lationship between financial support and the capacities of the Chilean dicta-
torship to not only survive as a regime, but to actually execute its now
famous campaign of mass human rights abuses against its own population.’

It is less clear how financial support to the private sector of a country ruled
by a military regime impacts in terms of human rights. Even though, if one
thinks of the effects of the economic system over the governmental decisions
(basically in terms of political and social acceptance of the rulers and public
revenues) a broader analysis incorporating private borrowers has to be done.

Even when the foreign policy of the Carter administration helped to improve
the human rights situation in Chile,'*” there were also steps that the US gov-
ernment failed to take to promote human rights. For example, the US govern-
ment failed in the attempt to influence the American private business sectors
as we mentioned before. Furthermore, the US government did not succeed in
its attempt to internationalize sanctions against the Southern Cone dictator-
ships. For instance, Chile and Argentina turned to Western European suppliers
and Israel when the United States imposed arms embargoes.'?!

Patricia M. Derian, Human Rights in Latin America, Current Policy No. 68, Department of
State, Washington DC, June 1979; in Review of Human Rights in Latin America, Current
Policy No. 176, Department of State, Washington, DC, April 1980; in Country Reports on
Human Rights Practices, Hearings and Markup before the Subcommittee on Human Rights
and International Organizations of the Committee on Foreign Affairs, House of
Representatives, 97" Congress, 1st Session, March and April 1981, available online at
http://mirlyn.lib.umich.edu/Record/002758048 (visited 19 April 2010). Also symbolic ges-
tures were used to promote human rights. For example, Carter made clear that undemocratic
governments in Latin America would not receive a warm welcome in Washington, see
Cohen, ibid., at 220.

117 International Financial Institutions Act of 1977, Sec. 701, 22 USC Sec. 262d (supp. II 1978).
From January 1977 to August 1980, the United States opposed, either by voting against or ab-
staining, 23 loans to Argentina, 5 to Chile, 7 to Paraguay and 11 to Uruguay. Cohen, supra
note 116, at 226; L. Schoultz, Human Rights and United States Policy Toward Latin America
(Princeton: Princeton University Press, 1981), at 196—198.

118 A detail of US negative votes and abstentions on multilateral development banks loans for
human rights reasons, in J.M. Griesgraber, Implementation by the Carter Administration of
Human Rights Legislation Affecting Latin America (unpublished PhD dissertation, Georgetown
University, 1983) (on file with author), at 368.

119 This way to see the link between loans and damages seems to follow the same rationale
behind the modern so-called ‘Equator Principles’ implemented by banks; see R. Hansen, The
Impact of the Equator Principles on Lender Liability: Risks of Responsible Lending (LLM
Dissertation, London School of Economics and Political Science, November 2006), available
online at http://papers.ssrn.com/sol 3/papers.cfm?abstractid=948228 (visited 19 April 2010).

120 Cohen, supra note 116.

121 1Ibid., at 233.
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5. Contributing to the Current Debate on Liability
for Financial Complicity

It is obvious that confusion remains around how finance can factually contrib-
ute to the commission of human rights violations, and consequently, how the
law must react toward institutions that finance their perpetrators. These are
the kind of answers that victims of the last dictatorship in Argentina asked in
2009 when they filed a civil claim in Buenos Aires against a number of banks
known to have financed the military junta, on allegations of corporate compli-
city for human rights abuses.'??

The answers to those questions must be based on the real way in which fi-
nance works. For instance, in an amicus curiae recently submitted by Essex
University and Centro de Estudios Legales y Sociales (CELS) in this same trial
in Buenos Aires, some concrete guidelines and responses were suggested as
follows: Both international and domestic laws recognize responsibility for cor-
porate complicity, including that of finance. The concrete bank loans granted
to the military junta could have had a substantial effect on the crimes
perpetrated by the Argentine military junta. According to the public character
of the human rights abuses, banks were aware of the potential and foreseeable
consequences of lending a huge amount of money to Argentina.'**> Thus, as
such, banks failed to apply the due diligence rules contained in non-binding
international instruments such as the Equator Principles'?* and
inter-governmental bodies such as the Financial Action Task Force (FATF).!?>

Rediscovering the Cassese Report that analyses in a great depth both con-
ceptually and empirically how the link between the financial aid received by
the Pinochet regime and the human rights violations carried on by this
regime worked definitively helps to understand better the features of one of
the most underdeveloped chapter of corporate responsibility for complicity: fi-
nance. When analysing the link between financial aid at a high scale and
human rights violations the macro and budgetary impacts of the loans must
be observed in order to trace how those abuses could be carried on.
Reinforcing the holistic approach that financial complicity requires, the

122 R. Mattarollo, ‘Los bancos de la dictadura, Pdgina 12, 23 November 2009, available online
at http://www.paginal2.com.ar/diario/elpais/1-135803-2009-11-24.html; R. Mattarollo, ‘El
circulo que se cierra, Le Monde Diplomatic — EI Diplo, No. 127, January 2010; H. Verbitsky, ‘Los
prestamistas de la muerte, Pdgina 12, 16 March 2009, available online at http://www
.paginal2.com.ar/diario/elpais/1-121607-2009-03-16.html (websites visited 7 February 2010).

123 Amicus curiae presented on 26 March 2010 in the case cited supranote 4, at 1-26, available online
at the Business & Human Rights website http://www.business-humanrights.org/Links/
Repository/1000191/link page view (visited 20 April 2010). Also see G. Morini, ‘En los laberintos
de la Justicia, Pdgina 12, 24 March 2010, available online at http://www.paginal2.com.
ar/diario/elpais/subnotas/142578-45899-2010-03-24.html (visited 24 March 2010).

124 For a description of the ‘Equator Principles’see http://www.equator-principles.com/join.shtml
(visited 10 April 2010).

125 On the specific obligation to Know Your Customer (KYC) see ‘FATF 40 Recommendations
(2003)’, online at http://www.fatf-gafi.org (visited 10 April 2010); see also the amicus curiae,
supra note 123, at 21.
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political, economic and sociological perspectives contribute to understanding
the whole process since they offer more scientific tools to analyse the link be-
tween the dominant national classes, the military forces, and financial institu-
tions. As we explain above, the success and failure of Latin American
dictatorships, in terms of both political stability and economic outcomes,
strongly depended on the financial support they received.

In this same vein, measures taken early on by the United States and other
governments refusing financially help the Chilean military regime are also
meaningful in terms of bringing some clarity to this debate. We can conclude
that at some point it was officially recognized by the United States and other
governments that massive contributions of funds can indeed facilitate crimes
against humanity. In particular, what the Carter administration did more
than 30 years ago, as well as the efforts of Senator Edward Kennedy and
other American parliamentarians decidedly contribute to the current debate
on how money works in terms of complicity and how law should answer to
this challenge. It is hard to believe that even the Carter administration would
have gone to the point of formally banning private lending to the Chilean
regime.'?® However, the legal status of the rules that impeded contributing to
the perpetration of serious human rights abuses could not have been affected
by this omission. Indeed, if one pays close attention to the norms in which re-
fusals to grant US official aid to Latin American dictatorships were grounded,
little doubt remains on their jus cogens nature.*”

A concrete example that helps to understand that what really matters is the
effect of the commodity instead of its inherent quality, demonstrating that
money can not only worsen a situation but also promote its improvement is
evident in the impact of the US stance: When it rejected financial support to
the Chilean government, it gradually started to change this position by empha-
sizing the fact that the authorities were in the process of improving the
human rights situation in the country. ‘Even this new stand reveals that a
close link is instituted between foreign economic assistance and respect for
human rights in Chile’!?®

As with any other commodity, the impact of funding depends on what the
user of the service or consumer of the good plans to do with it. The recent de-
cision In re South African Apartheid Litigation — even though it generally
refuted the idea that money can provoke damages because it is not an agent de-
signed to kill or inflict pain — recognized that poison gas also ‘may have legit-
imate uses.'?® It is worth recalling that this same decision stated that IBM

126 Weekly Compilation of Presidential Documents, Vol. 14, No. 13, at 629, publishing the discurse of
Carter explaning (referring to Brazil) that free enterprise system and the belief of enhancing
human rights around the world are compatible.

127 Referring to the Argentine case: Arms Trade in the Western Hemisphere: Hearing Before the
Subcommittee on Inter-American Affairs of the Committee on International Relations, 95th Cong.
(1978) (statement of Patricia M. Derian, Assistant Secretary of State for Human Rights and
Humanitarian Affairs).

128 Cassese Report, Vol. III, at 89.

129 Apartheid Litigation, supra note 31, at 44 and note 157.
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can be held responsible for selling computers and software to the regime.
Focussing on the inherent quality of the commodity instead of the actual ef-
fects and purpose of its use provokes this kind of contradictory reasoning.’*°

In any case, why is it that legal standards for financial institution are taking
such a long time to evolve, while other kinds of corporate contributions are
bearing increased rigorous responsibility? Is the political weight of the finan-
cial sector blocking the entrance of a minimum set of standards that are al-
ready accepted for other corporations? If this is the case, it is to be expected
that after the current global crisis financial institutions will have to face
tougher questions when they are asked in courts to explain why they granted
loans when all signs pointed to the fact that their contribution could provoke
serious damages. The international community seems to have started
assuming that financial institutions need to be under certain and effective
regulation.’!

However, the challenges that understanding and shaping corporate respon-
sibility for financial complicity propose surpass these sociological and political
characteristics. There is an inherent difficulty in tracing money and then as-
sessing its impact on a given human rights context, aggravated in part because
international law has historically dealt exclusively with the nation state
system and corporations have largely evaded oversight given their status in
the cracks of that particular legal regime. At the same time, this obstacle is
also the primary motivation for more research and greater efforts in this field,
with the aim of setting fair and efficient legal standards for corporate compli-
city when dealing with the specific commodity of money.

Compared to the legal theory already developed in the civil realm, criminal
responsibility for corporate complicity presents a certain ‘backwardness. Some
questions regarding criminal responsibility for complicity and its connection
with civil liability show the state of the art."** We are just beginning to pose
questions on the usefulness and feasibility of mobilizing criminal law to estab-
lish corporate complicity,'>* two features that seems to be well-established
when we think of civil responsibility.

130 Michalowski and Bohoslavsky, supra note 34.

131 See for example ‘Outcome of United Nations Conference on the World Financial and Economic
Crisis and its Impact on Development’, UN Doc. A/RES/63/303, New York, 13 June 2009, avail-
able online at http://www.un.org/ga/search/view.doc.asp?symbol=A/RES/63/303&Lang=E
(visited 19 April 2010).

132 See ICJ Report, Vol. II, supra note 20.

133 Looking at the atrocities themselves, how does the efficiency of the legal system work in crim-
inal law when we think of corporate contributions? Is it possible and desirable that criminal
law could operate to neutralize corporate techniques that develop the necessary social, political
and economic conditions so mass human rights violations can be perpetrated? On this topic
see generally R. Zaffaroni, ‘Is an Efficient Criminal Contribution Possible to Prevent Crimes
Against Humanity?" 3 Rivista di Criminologia, Vittimologia e Sicurezza (2009) 6-30. Should
amnesties benefiting the perpetrators of human rights violations be allowed to impede op-
tions for suing the corporations that helped to contribute to them? This last one is a concrete
question in the Chilean case since in 1978 an Amnesty Decree Law was passed to give im-
munity to the military perpetrators of the human rights violations.
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The ‘justice cascade’ of truth commissions and domestic, foreign, and inter-
national criminal trials holding former Latin America dictators to account, re-
flect a more general trend in world politics towards greater accountability.">*
The same has not yet evolved in terms of robust accountability for economic
accomplices, which clearly erodes the ultimate preventive, restorative, and rep-
arations goals of transitional justice processes. The civil claim recently filed
by victims of the Argentine dictatorship against banks that financed this
regime challenges this idea."*®> And the Chilean case offers another opportun-
ity to seriously re-think the link between finance and human rights violations.

134 E. Lutz and K. Sikkink, ‘The Justice Cascade: The Evolution and Impact of Foreign Human
Rights Trials in Latin America, 2 Chicago Journal of International Law (2001) 1-33;
K. Sikkink and C. Walling, ‘The Impact of Human Rights Trials in Latin America, 44 Journal
of Peace Research (2007) 427—-445.

135 Bohoslavsky and Opgenhaffen, supra note 4.
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The Past and Present of Corporate
Complicity: Financing the
Argentinean Dictatorship:

Juan Pablo Bohoslavsky? and Veerle Opgenhaffen?

From 1976 to 1983, Argentina was ruled by a military dicta-
torship whose tactics included the widespread torture, murder,
and enforced disappearance of thousands of people. Since the
junta’s fall, the country has taken steps to pursue justice for this
period of mass repression. With the repeal of controversial am-
nesty laws in 2003, the dossier on impunity has again been
thrown open.

This paper examines a missing element along this spectrum of
Argentina’s long search for accountability and justice: the role of
foreign financial institutions and the potential to claim that they
were complicit in supporting a regime well-known to have been
committing mass human rights violations. The article begins by
considering the technical legal features of corporate complicity in
domestic and international law, paying particular attention to ju-
risprudence on commercial contributions to states that commit
crimes against humanity. It then turns to an examination of em-

1. A similar article written in Spanish, but tailored specifically to an Argentinean audience, has
been published in 10 REvisTA JURIDICA DE LA UNIVERSIDAD DE PALERMO, ARGENTINA 241 (2009).

2. Hauser Global Fellow, 2008-09, New York University School of Law; Director of the LLM in
Global Administrative Law, Universidad Nacional de Rio Negro, Patagonia, Argentina.

3. Senior Program Director, Center for Human Rights and Global Justice, New York University
School of Law. The authors wish to extend their gratitude for the comments to the drafts of this paper
and the generous material, information, insights, critiques, questions and thoughts that we received
from Marcelo Alegre, Ariel Armony, Cynthia Arnson, Jack Blum, Ruben Carranza, Carla del Ponte,
John Dinges, Norman Dorsen, Richard Feinberg, Roberto Gargarella, Jo Marie Griesgraber, Xiuli Han,
Wolfgang Kaleck, Jaime Malamud Goti, Sabine Michalowski, Robert Pastor, Kunibert Raffer, Anita
Ramasastry, William Schmidli, Lars Schoultz, Kathryn Sikkink, Thomas Scheetz, Bert Swart, Héctor
Timerman and all the participants at the April 14, 2009 Hauser Forum at New York University, at the
May 16, 2009 Symposium “Transnational Business & International Criminal Law” at Humboldt Univer-
sity, and at the September 7, 2009 workshop at the Universidad de Palermo, at which this paper was
presented and discussed. Special thanks also go to Juan Méndez, Burt Neuborne, and F.A. “Tex” Harris
for their phenomenal support. Finally, thanks to Emily Inouye and her team of editors who made
invaluable edits and contributions to this piece. The views and conclusions reflected in this paper are
solely those of the authors and are in no way intended to reflect the views of the aforementioned
individuals or any of the institutions with which the authors are affiliated. This paper is dedicated to
Patricia Derian, whose courage helped loosen the junta’s grip on power, and to Tina and Pablo Bohos-
lavsky, who lived through the consequences of the banks’ loans.
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pirical and historical data from the Argentinean dictatorship to
apply these understandings of corporate accountability to a case-
study. It also juxtaposes other factors—such as the Carter ad-
ministration’s withholding of financial assistance to Argentina on
the explicit basis of the massive violations of human rights
known to be taking place there—suggesting evidence that par-
ticular banks were enabling the junta to continue to function in a
world that had largely shut down previous channels of economic
and political support.

Finally, the authors suggest that the assistance provided by
private financial institutions played a significant enough role in
the Argentinean dictatorship to warrant a closer examination and
possible future legal action on the basis of complicity in crimes
against humanity. The authors conclude that further investiga-
tion along these lines could fulfill dual goals of filling a missing
piece of the Argentinean historical narrative of responsibility for
these crimes and, more broadly, furthering the study and evolu-
tion of civil responsibility for corporate complicity.
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“By their “rationale,” loans to Nazi Germany would have received pro
Jforma approval so long as they were economically viable. Somewbhere the
line has got to be drawn.”*

INTRODUCTION

This paper examines the main legal aspects of corporate civil responsibil-
ity for facilitating serious violations of human rights, focusing specifically
on bank activity. It analyzes, in detail, the Argentinean case and the finan-
cial support received by the last military dictatorship (1976-83).

There are at least three options for legal remedies to channel the conse-
quences of financing crimes against humanity. The first option is to chal-
lenge the very validity of the loan, which is related to the odious debt
debate.> The second is to prove the criminal responsibility of the accom-
plices.® And the third—the option this paper focuses on—is to demon-
strate civil responsibility for the corporate complicity in question.

The first section of this piece lays out the legal evolution of corporate
responsibility for complicity with human rights abuses. It begins by ad-
dressing how this concept of responsibility has evolved from the jurispru-
dence of the post-World War II tribunals to the activities and statutes of
current international criminal courts, as well as elaborating generally on
soft law in this area. It next touches on some particularly striking develop-
ments in corporate accountability, such as recent progressions with the use
of the U.S. Alien Tort Claims Act. Following this general description, the
paper analyzes the factors that make corporate complicity illegal, the
‘mental state’ requirements for being held responsible, the types of damages
recognized as requiring compensation, and the causal links between a cor-
poration’s contribution and these damages. It also presents some of the
legal and practical realities that continue to make civil liability for corpo-
rate complicity a thorny issue in international law.

The second section—in essence a case-study—provides an empirical
analysis of the behavior of the lender banks, the U.S. government, and the

4. Letter from Steven Oxman, U.S. Diplomat, to Warren Christopher, U.S. Deputy Sec’y of State
(Jun. 20, 1977) (handwritten notes on a copy of a memorandum from Hal F. Reynolds to A. Nachma-
noff) (on file with authors).

5. See generally SABINE MICHALOWSKI, UNCONSTITUTIONAL REGIMES AND THE VALIDITY OF SOVER-
EIGN DEBT: A LEGAL PERSPECTIVE (2007); Juan Pablo Bohoslavsky, E/ Pago al Club de Paris y la Evoca-
cion a la Revitalizada Doctrina de las Dendas Odiosas, J.A. (2008-1V-1407) (exploring the odious debt
debate and applying it to the Argentinean case); Lee C. Buchheit, G. Mitu Gulati, & Robert B. Thomp-
son, The Dilemma of Odious Debts, 56 DukE L.J. 1201 (2007); Anita Ramasastry, Odious Debt or Odious
Payments? Using Anti-Corruption Measures to Prevent Odions Debt, 32 N.C. J. INT'L L. & CoM. REG. 819
(2007).

6. Cristina Chiomenti, Corporations and the International Court, in TRANSNATIONAL CORPORATIONS
AND HuMaN RiGHTs 287 (Olivier de Schutter, ed., 2006); Daniel M. Greenfield, The Crime of Complicity
in Genocide: How the International Criminal Tribunals for Rwanda and Yugosiavia Got It Wrong, and Why Ir
Martters, 98 J. CriM. L. & CRIMINOLOGY, 921, 952 (2008); Report of the International Law Commission to
the General Assembly, {19961 2 Y.B. Int’l L. Comm’n 1, U.N. Doc. A/CN.4/SER.A/1996/Add.1 (Part 2).
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international community toward the last Argentinean dictatorship. In or-
der to assess correlations between the bank loans granted to this country
and the criminal activities of the junta, the second section also looks closely
at the macroeconomic performance of the Argentinean economy between
1976 and 1983 and the evolution of military expenditures during that
time.

This kind of empirical analysis contributes to the essential task of estab-
lishing whether the legal requirements of civil responsibility for corporate
complicity are present in this case. The Argentinean case is particularly
relevant since criminal trials against the former dictators are ongoing today,
and the country continues to grapple with unfinished questions of account-
ability and truth about this era. In this way, studying the Argentinean case
is more than an exercise in assessing the boundaries of corporate complicity:
on a more fundamental level, examining the role that banks played allows
the country to look at a missing piece of the puzzle, to pursue the full
spectrum of justice for this era, and to understand both the national and
international dynamics that contributed to the junta’s rule.

I. CorpPORATE CrviL RESPONSIBILITY FOR CONTRIBUTING TO THE
ViorLAaTiION OF HUuMAN RiGcHTS

A.  The Evolution of Responsibility for Complicity

Current notions of corporate responsibility for facilitating human rights
abuses are backed by legal theories whose origins can be traced back to the
trials that followed the Second World War.

The first formal reaction toward corporate responsibility emanated from
criminal law. Article 6 of the statute of the Nuremberg Military Tribunal
imposed sanctions on individuals who cooperated or contributed to the
commission of principal crimes. The so-called “industrial cases,” tried in
both the Nuremberg and United Kingdom tribunals, have been the foun-
dation stone for this kind of responsibility for complicity. In these trials,
grounded in customary international law, German industrialists who col-
laborated with the Nazi regime were held responsible for their financial and
material support. Among other civilians who were tried for assisting in
carrying out the genocide committed by the Nazi regime’ were Bruno
Tesch, who was found to have contributed commercially by providing the
lethal gas used in the Auschwitz concentration camp,?® and Friedrich Flick,
who was found to have contributed financially by profiting from slave labor

7. See Anita Ramasastry, Corporate Complicity: From Nuremberg to Rangoon, An Examination of Forced
Labor Cases and Their Impact on the Liability of Multinational Corporations, 20 BERKELEY J. INT'L L. 91
(2002).

8. Trial of Bruno Tesch and Two Others (The Zyklon B Case), 1 UN. WaR Crimes COMM'N, Law
REPORTS OF TRIALS OF WAR CRIMINALS 93, 93 (1947) (Brit. Mil. Ct. 1946).
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in the camps and then donating a portion of the profits to the SS command
to help sustain its activities.”

The sentences that such individuals received were clear in terms of ana-
lyzing and judging the behavior of corporations,'® a fact that continues to
be elaborated on in contemporary scholarship dealing with this issue.!!
This notion of responsibility for complicity was recognized by these post-
World War II tribunals, which gave content and vigor to the modern status
of corporate responsibility for complicity or, in other words, made clear that
so-called entrepeneurs could be held responsible for abetting or facilitating
the commission of crimes against humanity.'> The Nuremberg trial—dis-
tinguishing due obedience from cooperation—explicitly pointed out this
idea:

Those who execute the plan do not avoid responsibility by show-
ing that they acted under the direction of the man who conceived
it . . .. He had to have the cooperation of statesmen, military
leaders, diplomats and businessmen. When they, with knowl-
edge of his aims, gave him their cooperation, they made them-
selves parties to the plan he had initiated. They are not to be
deemed innocent . . . if they knew what they were doing.!?

Since 1945, several international conventions that protect fundamental
human rights have been approved. Most of them incorporate specific norms
about the responsibility of the accomplices who contribute to or collaborate
with the principal perpetrators of these crimes. These norms can be found
in Article 4 of the Convention against Torture and Other Cruel, Inhuman
or Degrading Treatment or Punishment; Article 3b of the International
Convention on the Suppression and Punishment of the Crime of Apartheid;
Article 6 of the Supplementary Convention on the Abolition of Slavery, the
Slave Trade, and Institutions and Practices Similar to Slavery; Article 3e of
the Convention on the Prevention and Punishment of the Crime of Geno-
cide; Article 1.2 of the Convention on Combating Bribery of Foreign Pub-
lic Officials in International Business Transactions; Article 5.1.b of the
United Nations Convention Against Transnational Organized Crime; Arti-
cle 2.5.a of the International Convention for the Suppression of the Financ-
ing of Terrorism; and Article 2.3.a of the International Convention to
Repress Terrorist Attacks with Bombs.

9. United States v. Flick (The Flick Case), Case No. 5, 6 TrRIALS OF WAR CRIMINALS BEFORE THE
NUERNBERG MiLiTARY TRIBUNALS UNDER CONTROL CouNciL Law No. Ten 3 (1952) (Nuernberg
Mil. Trib. 1947).

10. See Gwynne Skinner, Nuremberg's Legacy Continues: The Nuremberg Trials’ Influence on Human
Rights Litigation in U.S. Courts Under the Alien Tort Statute, 71 Ars. L. REv. 321, 325, 343, 362 (2008).

11. See Jonathan Bush, The Prebistory of Corporations and Conspiracy in International Criminal Law:
What Nuremberg Really Said, 109 CoLum. L. Rev. 1094 (2009).

12. Richard Herz, Text of Remarks: Corporate Alien Tort Liability and the Legacy of Nuremberg, 10
Gonz. L. Rev. 76, 76 (2007).

13. United States v. Goering (The Nurnberg Trial), 6 ER.D. 69, 112 (Int’l Mil. Trib. 1946).
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Likewise, Article 25.3 of the statute of the International Criminal Court
and the statutes of the International Criminal Tribunal for Rwanda (art. 6,
applied in Akayesu'?) and the International Criminal Tribunal for the for-
mer Yugoslavia (art. 7, applied in the cases Furundzija'> and Vasiljevic'®)
explicitly sanction and punish acts of complicity in the commission of
crimes against humanity.

Accountability for corporations has evolved over the years, gradually in-
corporating notions of civil responsibility for the corporations themselves.!”
Emerging soft law, embodied in codes of conduct that give life to social
corporate responsibility,'® has also headed in this same direction. These
codes have been promoted and developed by the United Nations (“UN”),'?
the Organization of Economic Cooperation and Development (“OECD”),2°
and Amnesty International,?’ and, notably, some already existed prior to
the Argentinean dictatorship.??

The cumulative evolution of these codes was crystallized and developed
in a recent 2008 report, Corporate Complicity and Legal Accountability, by the
International Commission of Jurists (“ICJ”).% This report emphasized that
corporations should be held responsible for assisting in gross violations of
human rights when they “enable,” “make easier,” or “improve the effi-
ciency” of the commission of those crimes.?* In other words, corporations
should be held responsible when, with their contributions, they “make pos-
sible,” “facilitate,” or “exacerbate” the human rights abuses in question.?

In terms of the types of crimes that can be seen as connected to this
“contribution” from corporations, it has been established that the contribu-
tion must be linked to behavior that affects interests protected by the maxi-
mum legal strength offered by the law: those protected by jus cogens

14. Prosecutor v. Akayesu, Case No. ICTR 96-4-T, Judgment, {9 471-91 (Sept. 2, 1998).

15. Prosecutor v. Furundzija, Case No. IT-95-17/1-T, Judgment, §§ 187-90 (Dec. 10, 1998).

16. Prosecutor v. Vasiljevic, Case No. IT-94-32-A, Judgment, 9 94-95, 102 (Feb. 25, 2004).

17. See PETER T. MUCHLINSKI, MULTINATIONAL ENTERPRISES AND THE Law 514 (2d ed., 2007).

18. See JENNIFER A. ZERK, MULTINATIONALS AND CORPORATE SOCIAL RESPONSIBILITY: LIMITA-
TIONS AND OPPORTUNITIES IN INTERNATIONAL Law (2006); Fiona McLeay, Corporate Codes of Conduct
and the Human Rights Accountability of Transnational Corporations—A Small Piece of a Large Puzzle NYU
Sch. of Law, Global Law Working Paper 01/05), available at http://www.law.nyu.edu/idcplg?IdcService
=GET_FILE&dDocName=ECM_DLV_015830&RevisionSelectionMethod =LatestReleased.

19. U.N. Econ. & Soc. Council [ECOSOC}, Sub-Comm’n on the Promotion and Protection of
Human Rights, Draft Norms on the Responsibilities of Transnational Corporations and Other Business Enter-
prises with Regard to Human Rights, UN. Doc. E/CN.4/Sub.2/2003/12/Rev.2 (Aug. 26, 2003).

20. Org. for Econ. Co-Operation and Development {OECDY, OECD Guidelines for Multinational
Enterprises (Jun. 27, 2000).

21. Amnesty Int’l, Human Rights Principles for Companies, Al Index ACT 70/01/98, 1998.

22. Declaration on the Establishment of a New International Economic Order, G.A. Res. 3201, at
3, U.N. GAOR, 6th Special Sess., Supp. No. 1, U.N. Doc. A/9559 (May 1, 1974); E.S.C. Res. 1913,
57th Sess., Supp. No. 1A, U.N. Doc. E/5570/Add.1 (1975).

23. 1 INTERNATIONAL COMMISSION OF JURISTS, EXPERT LEGAL PANEL ON CORPORATE COMPLICITY
IN INTERNATIONAL CRIMES, CORPORATE COMPLICITY & LEGAL ACCOUNTABILITY (2008) [hereinafter
ICJ Vor. 11

24. Id. at 9.

25. Id.
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norms.?® To date, litigation has only been successful in cases dealing with
the most egregious violations of international law.?’

American jurisdiction has also been forced to tackle these questions of
civil corporate responsibility, following a rash of claims (there have been
more than forty cases to date?®) against corporations that in one way or
another have been charged with facilitating the perpetration of serious
crimes. These cases, which have produced a range of solutions, according to
the circumstances of each case, have included claims against the following:

¢ Chiquita, for allegedly bankrolling Colombian paramilitaries
in order to keep its banana plantations free of “labor opposi-
tion and social unrest;”2°

o Several American, Austrian, French, German, and Swiss banks
and corporations for having aided the Nazi regime by provid-
ing it with the necessary financial help to continue World
War II for at least another year past the point when it would
otherwise have ended, for not reintegrating the bank deposits
to the victims, and for using slave labor;3°

* Banque Nationale Paris Paribas, for allegedly having paid Sad-
dam Hussein’s regime, in violation of the UN’s Oil for Food
program;?!

26. “Jus cogens is a norm thought to be so fundamental that it even invalidates rules drawn from
treaty or custom. Usually, a jus cogens norm presupposes an international public order sufficiently potent
to control states that might otherwise establish contrary rules on a consensual basis.” MARK. W. JaNIs,
AN INTRODUCTION TO INTERNATIONAL Law 62-63 (4th ed. 2003). See a/so Int’l Law Comm’n, Study
Group, Fragmentation of International Law: Difficulties Arising From the Diversification and Expansion of
International Law, at 189, U.N. Doc. A/CN.4/L.682 (Apr. 13, 2006) (finalized by Martti Koskenniemi);
Report of the International Law Commission to the General Assembly on the Work of its Fifty-Third Session, at
289-90, U.N. Doc. A/56/10, reprinted in {20011 2 Y.B. Int'l L. Comm’n 1, U.N. Doc. A/CN.4/SER.A/
2001/Add.1 (Part 2).

27. Ramasastry, supra note 7, at 98.

28. Human Rights Council {HRCY, Promotion and Protection of All Human Rights, Civil, Political,
Economic and Cultural Rights, Including the Right to Development, UN. Doc. A/HRC/8/5 (Apr. 7, 2008);
The Special Representative of the Secretary-General, Business and Human Rights: Towards Operationalizing
the “Protect, Respect, and Remedy” Framework, delivered to the Human Rights Council and the General Assembly,
U.N. Doc. A/HRC/11/13 (Apr. 22, 2009) (clarifying the concepts of “sphere of influence” and
“complicity”).

29. Complaint, q 2, Does v. Chiquita Brands Int’l, Inc., No. 07-CV-10300 (S.D.N.Y. Nov. 14,
2007).

30. See In re Austrian and German Bank Holocaust Litig., No. 98 Civ. 3938 (S.D.N.Y. Mar. 7,
2001); In re Holocaust Victim Assets Litig., No. 96 Civ. 4849 (E.D.N.Y. Nov. 22, 2000) (Swiss corpo-
rations); Bodner v. Banque Paribas, 114 F. Supp. 2d 117 (E.D.N.Y. 2000) (French corporations); see /5o
Roger Alford, The Claim Resolution Tribunal and Holocaust Claims Against Swiss Banks, 20 BERKELEY J.
INT'L L. 250 (2002); John Authers, Making Good Again: German Compensation for Forced and Slave Labor-
ers, in THE HANDBOOK OF REPARATIONS 420-48 (Pablo de Greiff ed., 2006); Burt Neuborne, Holocaust
Reparations Litigation: Lessons for the Slavery Reparations Movement, 58 N.Y.U. ANN. Surv. Am. L. 615,
615-22; Anita Ramasastry, Secrets and Lies? Swiss Banks and International Human Rights, 31 VAND. J.
TrRANSNAT'L L. 325 (1998); Morris Ratner, Facrors Impacting the Selection and Positioning of Human Rights
Class Actions in United States Courts: A Practical Overview, 58 N.Y.U. ANN. SURv. Am. L. 623 (2003).

31. Mastafa v. Australian Wheat Bd. Led., No. 07 Civ. 7955 (S.D.N.Y. Sept. 25, 2008).
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* Yahoo, for providing the Chinese government with informa-
tion and records that permitted it to identify and allegedly
torture a human rights activist;*?

e Nestlé, for buying cocoa from and providing services to plan-
tations using children as workers;??

¢ Unocal, for participating in the building project of an oil pipe-
line that allegedly hired security forces that forced people to
work and relocated, killed, and raped people in Burma;?* and,

¢ Barclay’s Bank and other multinational companies for provid-
ing loans, vehicles, and other essential equipment to support
the apartheid regime in South Africa.®

Corporations have increasingly become key players in the functioning of
the modern economy and also have become increasingly relevant to the de-
cisions and activities that states make and conduct.?® This expansion of the
power of corporations has also presumably influenced the legal strengthen-
ing of the idea, echoed by courts, that corporations can violate or substan-
tially contribute to the violation of human rights;?” as a result, these private
entities also have increasing duties.>®

B.  What Factors Make it lllegal to Contribute to the Commission
of Human Rights Violations?

Both sovereign states and private entities,> including corporations,
must fulfill the international obligations that emanate from jus cogens

32. Plaintiff's Second Amended Complaint, § 2, Xiaoning v. Yahoo! Inc., No. 07-CV-02151
(N.D. Cal. July 30, 2007) (case settled).

33. Complaint, 9 35-37, Doe v. Nestlé, S.A., No. 05-CV-05133 (C.D. Cal. July 14, 2005).

34. Doe I v. Unocal Corp., 395 F.3d 932 (9th Cir. 2002), reh’g en banc granted, 395 F.3d 978 (9th
Cir. 2003), and vacated and appeal dismissed following settlement, 403 F.3d 708 (9th Cir. 2005).

35. Khulumani v. Barclays Nat'l Bank Ltd., 504 F.3d 254 (2d Cir. 2007), aff'd without opinion sub
nom; Am. Isuzu Motors Inc. v. Ntsebeza, 128 S.Ct. 2424 (May 12, 2008), claims dismissed in part on
remand sub nom. In re South African Apartheid Litig., 617 F. Supp. 2d 228 (S.D.N.Y. 2009).

36. ZERK, supra note 18, at 8.

37. See Adam McBeth, Holding the Purse Strings: The Continuing Evolution of Human Rights Law and
the Potential Liability of the Finance Industry for Human Rights Abuses, 23 NeTH. Q. HUM. RTs. 7, 20 n.1
(2005); Skinner, supra note 10, at 364.

38. Michael Addo, Human Rights Perspectives of Corporate Groups, 37 ConN. L. REv. 667, 677 (2005);
Andrew Clapham, The Question of Jurisdiction Under International Criminal Law Over Legal Persons: Lessons
Sfrom the Rome Conference on an International Criminal Court, in LIABILITY OF MULTINATIONAL CORPORA-
TIONS UNDER INTERNATIONAL Law 139, 189-90 (Menno Kamminga & Saman Zia-Zarifi eds., 2000).

39. See Ramasastry, supra note 7, at 95.

40. In re Agent Orange Prod. Liab. Litig., 373 F. Supp. 2d 7, 59 (E.D.N.Y. 2005); Presbyterian
Church of Sudan v. Talisman Energy, Inc., 244 F. Supp. 2d 289, 305-14 (S.D.N.Y. 2003); Harold
Hongju Koh, Separating Myth from Reality About Corporate Responsibility Litigation, 7 J. INT'L Econ. L.
263, 265-67 (2004). See also Steven Ratner, Corporations and Human Rights: A Theory of Legal Responsibil-
iry, 111 Yare L. J. 443 (2001). Explaining the rationale behind corporate responsibility, the U.S.
Supreme Court has said that there was “no good reason why corporations may not be held responsible
for and charged with the knowledge and purposes of their agents. . . . If it were not so, many offenses
might go unpunished. . . .” New York Cent. & Hudson River R.R. Co. v. United States, 212 U.S. 481,
494-5 (1909).
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norms! as they relate to states (in lending money, for example®?). This
implies that there is also a responsibility to refrain from perpetrating (as
principal) or facilitating (as accomplice) crimes that infringe on those norms
that are at the very heart of international law.

On this particular issue, jus cogens norms have given expression to cus-
tomary international law, which was first explicitly recognized and shaped
during the Nuremberg trials. Customary international law has been further
strengthened and solidified through the passage of various international
conventions, treaties, and emerging jurisprudence, which today constitute
the legal umbrella for the sanctions around aiding, abetting, and complic-
ity. In terms of reparations, rules of international law* translate into the
duty to compensate for the damages produced—a duty that must be
respected by both public and private entities, even if they did not necessa-
rily perpetrate the crimes themselves and are not the primary perpetrators.
In this regard, customary international law has been understood to give rise
not only to criminal but also civil remedies.*

From the perspective of U.S. jurisprudence, the question of whether the
legal requirements for this responsibility are defined by international or
domestic norms remains controversial.*> This debate stems largely from the
fact that the Alien Tort Claims Act (“ATCA”), which opens the jurisdic-
tion of U.S. courts to the hearing of cases in which the law of nations has
been violated in other countries, requires that basic norms of international

41. See generally Tue FUNDAMENTAL RULES OF THE INTERNATIONAL LEGAL ORDER. Jus Cogens and
Obligations Erga Omnes, (Christian Tomuschat & Jean-Marc Thouvenin eds., 2006).

42. See Elizabeth Reichard, Catching the Money Train: Using the Alien Tort Claims Act to Hold Private
Banks Liable for Human Rights Abuses, 36 Case W. Res. J. INT'L L. 255, 260 (2004).

43. Such rules include the Convention against Torture and Other Cruel, Inhuman or Degrading
Treatment or Punishment, Dec. 10, 1984, 1465 U.N.T.S. 85; the International Convention on the
Suppression and Punishment of the Crime of Apartheid, Nov. 30, 1973, 1015 U.N.T.S. 244; the
Supplementary Convention on the Abolition of Slavery, the Slave Trade, and Institutions and Practices
Similar to Slavery, Sept. 7, 1956, 266 U.N.T.S. 3; and the Convention on the Prevention and Punish-
ment of the Crime of Genocide, Dec. 9, 1948, 78 U.N.T.S. 277.

44. The Nereide, 13 U.S. (9 Cranch) 388, 423 (1815); Thirty Hogsheads of Sugar v. Boyle, 13 U.S.
(9 Cranch) 191, 198 (1815); Talbot v. Seeman, 5 U.S. (1 Cranch) 1, 36 (1801); Talbot v. Jansen, 3 U.S.
(3 Dall.) 133, 161 (1795); Republica v. De Longchamps, 1 U.S. (1 Dall.) 111, 114 (1784). See generally
Memorandum of Law Submitted by Plaintiffs in Response to Expert Submissions Filed by Legal Aca-
demics Retained by Defendants, I re Holocaust Victim Assets Litig., No. 96 Civ. 4849 (E.D.N.Y. June
17, 1997).

45. Sosa v. Alvarez-Machain, 542 U.S. 692 (2004); Khulumani v. Barclays Nat’l Bank Ltd., 504
F.3d 254 (2d Cir. 2007). See David Christensen, Corporate Liability for Overseas Human Rights Abuses: The
Alien Tort Statute After Sosa v. Alvarez-Machain, 62 WasH. & Leg L. Rev. 1219 (2005); Carlos Vdsquez,
Sosa v. Alvarez-Machain and Human Rights Claims Against Corporations Under the Alien Torts Statute,
(Georgetown Univ. Law Ctr., Business, Economics and Regulatory Policy Working Paper No. 844350,
2005). On this discussion see Curtis Bradley, Jack Goldsmith & David Moore, Sosa, Customary Interna-
tional Law, and the Continuing Relevance of Erie, 120 HArv. L. Rev. 869, 924-29 (2007); Paul L. Hoft-
man & Daniel A. Zaheer, The Rules of the Road: Federal Common Law and Aiding and Abetting Under the
Alien Tort Claims Act, 26 Loy. L.A. INT'L & Comp. L. Rev. 47 (2003); Ralph Steinhardt, Laying One
Bankrupr Critigue to Rest: Sosa v. Alvarez-Machain and the Future of International Human Rights Litigation
in U.S. Conrts, 57 VAND. L. Rev. 2241, 2251 (2004); William Casto, The New Federal Common Law of
Tort Remedies for Violations of International Law, 37 RutGers L.J. 635, 650 (20006).
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law have been violated in order to justify this extraterritorial jurisdiction.?¢
The debate also stems from the particular relationship between the U.S.
legal system and customary international law.4” Apart from the particular
case of the ATCA, however, the fundamental bases of responsibility for
complicity in the U.S. are reflected in the domestic laws of states. It is the
states that specifically regulate complicity and respond when corporate civil
responsibility for damages provoked in the territory of a state is being de-
bated (Jex Joci delicti, which significantly reduces the application of the forum
non conveniens doctrine®®). In this way the U.S. legal system has established
particular compensatory norms for matters of complicity.* If the ATCA
requires that domestic law provide a direct basis in cases related to aiding
and abetting, U.S. federal law already provides this direct basis for corpo-
rate complicity.>®

Argentinean tort law protects those who were illegitimately harmed>! or
suffered damages stemming from human right abuses; in these cases, the
protection offered by constitutional law is even more rigorous. For exam-
ple, Article 1081 of the Civil Code obliges accomplices to compensate for
damages provoked by the primary perpetrator of the illicit act.>> This no-
tion of complicity for contributing to the commission of a crime in Argen-
tinean law is compatible with existing ideas in international law as
discussed above.

On the specific issue of banking, the responsibility for granting abusive
loans is viewed as a particular kind of “extra-contractual” liability and is
recognized by numerous legal systems, including the Argentinean system.>3
This liability is characterized by the failure to fulfill the duty to assess
adequately the credit risk of the borrower, and it can generate civil respon-
sibility if the finances being provided facilitate an illicit activity, such as

46. Alien Tort Claims Act, 28 U.S.C. § 1350 (2000). See generally Michael Ramsey, International
Law Limits on Investor Liability in Human Rights, 50 Harv. INT'L L. J. 271 (2009).

47. See generally Josh Goodman, The Administrative Law of Nations: A New Perspective on Sosa, The
Alien Tort Statute, and Customary International Law, 50 Harv. INT'L L. J. ONLINE 1 (2009), http://
harvardilj.org/online/164.

48. This doctrine allows a court to refuse to hear a case because there is a more appropiate forum
available for the parties of this case brought before it.

49. See RESTATEMENT (SECOND) OF TorTs § 876 (1979). See generally Anthony J. Sebok, Taking
Tort Law Seriously in the Alien Tort Statute, 33 BrRook. J. INT'L L. 871 (2008).

50. See generally Boim v. Quranic Literacy Inst., 291 F.3d 1000, 1019 (7th Cir. 2002) (supporting
the idea that ATCA can be applied to cases of aiding and abetting in certain circumstances); Nilay
Vora, Note, Federal Common Law and Alien Tort Statute Litigation: Why Federal Common Law Can (and
Should) Provide Aiding and Aberting Liability, 50 Harv. INT'L L. J. ONLINE 195, 212 (2009), http://
harvardilj.org/online/152.

51. Copico CiviL {Cop. Civ.} arts. 1067, 1109 (Arg.).

52. Cop. Civ. art. 1081 (Arg.).

53. Cop. Civ. art. 1109 (Arg.); JuAN PaBLo BonosrLavsky, CREDITOS ABUSIVOS: SOBREEN-
DEUDAMIENTO DE EsTADOS, EMPRESAS Y CONSUMIDORES (Abaco de Rodolfo Depalma ed. 2009);
FaBrizio D1 Marzio, ABUSO NELLA CONCESSIONE DEL CREDITO (2004); GUY-AUGUSTE LIKILLIMBA, LE
SOUTIEN ABUSIF D'UNE ENTREPRISE EN DIrricULTE, (2001); LA RESPONSABILITE EXTRA-CONTRAC-
TUELLE DU DONNEUR DE CREDIT EN DrOIT CoMPARE (Lucien Simont & André Bruyneel eds., 1984).
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the perpetration of crimes against humanity, which is a harmful activity par
excellence. This duty implies, at the very least, the duty to be aware of the
political contingencies of the sovereign borrower.

Financial institutions, regardless of whether they are private, official, or
multilateral, are held to a sophisticated deontology when evaluating the
risks assumed in granting loans. This requirement promotes the efficient
use of resources and protection of the institution’s credit;’* it also aims to
prevent damages to third parties. For the purposes of this discussion, it is
important to understand that the fundamental intent here is to avoid the
harmful consequences that can result from loans granted in a speculative or
reckless way, as these loans violate the most basic rules for assessing credit
risk. Assessing the risk not only includes anticipating the financial capacity
to repay the loan but also creates responsibilities around what the borrower
presumably does with the money being lent. Particularly clear examples of
this kind of bank liability are evident in legal responsibilities for financing
terrorist activities® or projects that are environmentally damaging.>®

The international norms and jurisprudence supporting responsibility for
complicity also lend political weight to the compensating duties, as these
create incentives for actors in the international community to take greater
responsibility for how complicity operates. This is the dialogue that tort
law strikes up with constitutional law when damages derived from crimes
violating basic human rights lead to claims for compensation. It is pre-
cisely this interaction between tort law—embodied in the general norms of
civil responsibility—and the international system for protecting fundamen-
tal human rights that adds the concept of deterrence to this particular set of
economic responsibilities, understood as a responsibility to deter financial
activities that are harmful to the interests of the international community.

54. “It must, at present day, anticipate dangers in imposing upon communities having no voice in
negotiation fiscal burdens lacking local approval, unless the benefits of the loan through the expendi-
ture of the proceeds are confined to the territory burdened with service.” Charles Hyde, The Negotiation
of External Loans with Foreign Governments, 16 Am. J. INT'L L. 523, 531 (1922).

55. G.A. Res. 54/109, U.N. GAOR, 54th Sess., U.N. Doc. A/RES/54/109 (Dec. 9, 1999). The
UN Security Council urged states to “ensure that any person who participates in the financing, plan-
ning, preparation or perpetration of terrorist acts or in supporting terrorist acts is brought to justice and
ensure that, in addition to any other measures against them, such terrorist acts are established as serious
criminal offences in domestic laws and regulations and that the punishment duly reflects the seriousness
of such terrorist acts.” S.C. Res. 1373, q 2(e), U.N. Doc. S/RES/1373, (Sept. 28, 2001). When consid-
ering whether routine banking activities can give rise to complicity liability, a U.S. court affirmed the
following: “[Alcts which in themselves may be benign, if done for a benign purpose, may be actionable
if done with the knowledge that they are supporting unlawful acts. . . . Nor is there a requirement of an
allegation that the suicide bombers would not, or could not, have acted but for the assistance of Arab
Bank.” Almog v. Arab Bank, 471 F. Supp. 2d 257, 291-92 (E.D.N.Y. 2007).

56. See Jean-Pierre Buyle, La Responsabilité dn Banguier, Dispensatenr de Crédit, en Mariére
d’Environnement, in AMENAGEMENT ENVIRONNEMENT 165 (2004) (regarding the normative and juris-
prudential developments in this field).
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C. Mental State of the Accomplice

There is substantial controversy in international criminal law around the
degree to which one must prove that an accomplice had knowledge that its
actions would facilitate the perpetration of a crime and whether it is neces-
sary to prove the intent of that person or entity to facilitate the crime (the
“purpose” test, which is elaborated below).>

Most of the international statutes and jurisprudence on corporate ac-
countability require that there be some degree of knowledge on behalf of
the abetting party, and some assert that this knowledge can be a liability,
even if the entity’s primary purpose was not to commit the principal crime
in question. The Nuremberg Tribunals®® and the International Criminal
Tribunals for Rwanda* (“ICTR”) and for the former Yugoslavia®
(“ICTY”) all arrived at this conclusion.

In contrast, a few months prior to the ICTY’s decision on this matter in
the Furundzija case, the Rome Statute of the International Criminal Court
(“ICC”) was approved, establishing in Article 25.3 a much more stringent
requirement to prove both the actor’s knowledge and purpose in facilitating
or abetting a crime.®! Some commentators have said that this purpose can
be secondary or non-exclusive. For example, “one who knowingly sells gas
to the gas chamber operator for the primary purpose of profit may be in-
ferred to have a secondary purpose of killing people, so that he can keep
selling more gas to kill more people.”®> This thesis seems to be supported
by the fact that Article 25.3.d of this same statute stipulates that the crimi-
nal responsibility of the member of a group only requires the knowledge of
the criminal purpose of the group, rather than full knowledge of the spe-
cific criminal acts being considered.

57. See Doug Cassel, Corporate Aiding and Abetting of Human Rights Violations: Confusion in the Courts,
6 Nw. J. InT'L Hum. Rts. 304 (2008).

58. United States v. Flick (The Flick Case), Case No. 5, 6 TRIALS OF WAR CRIMINALS BEFORE THE
NUERNBERG MILITARY TRIBUNALS UNDER CONTROL COUNCIL Law No. Ten 1217 (1952) (Nuernberg
Mil. Trib. 1947). In this case, two industrialists, Flick and Steinbrinck, were convicted for contribut-
ing funds to the SS with knowledge of the crimes committed by that organization. According to the
tribunal, “[o}ne who knowingly by his influence and money contributes to the support thereof must,
under settled legal principles, be deemed to be, if not a principal, certainly an accessory to such crimes.”
Id. See also United States v. Von Weizsaecker (The Ministries Case), Case No. 11, 14 TRIALS OF WAR
CRIMINALS BEFORE THE NUERNBERG MILITARY TRIBUNALS UNDER CoNTROL COoUNCIL Law No. Ten
620-22 (1952) (Nuernberg Mil. Trib. 1949); Trial of Bruno Tesch and Two Others (The Zyklon B Case),
1 U.N. War Crimes CoMM'N, Law REPORTS OF TRIALS OF WAR CRIMINALS 93, 93-103 (1947) (Brit.
Mil. Ct. 1946).

59. Prosecutor v. Akayesu, Case No. ICTR-96-4-T, Judgment, § 545 (Sept. 2, 1998). Se¢ Andrew
Clapham & Scout Jerbi, Categories of Corporate Complicity in Human Rights Abuses, 24 HasTINGs INT'L &
Cowmp. L. Rev. 339 (2001) (analyzing the Akayesu judgment in detail).

60. Prosecutor v. Furundzija, Case No. IT-95-17/1-T, Judgment, § 193 n.217 (Dec. 10, 1998).

61. Rome Statute of the International Criminal Court art. 25, July 17, 1998, 2187 U.N.T.S. 90
(uly, 2002).

62. CASSEL, supra note 57, at 315.
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[Dlespite the ‘purpose’ test in ICC Statute article 25 (3) (c), one
can make a responsible argument that customary international
law, as reflected in the majority of the post-World War II case
law, the case law of the ICTY and ICTR, the ILC Draft Code,
and group crimes under article 25 (3) (d) of the ICC Statute,
requires that those who aid and abet merely have knowledge that
they are assisting criminal activity.®

Although some claim that negligence emanates from domestic tort law,*
since civil responsibility for complicity currently derives its primary con-
tent from international law, it is prudent not to force both concepts in
terms of the mental state of the accomplice. It is important to recognize
the authority of international law in supporting, not without some resis-
tance,® the knowledge test,°® which from a procedural perspective allows
for contemplation of both actual and constructive knowledge.®’

According to the ICJ report on complicity, which supports the standard
for mental state suggested here, a corporation can be held liable if:

[It} actively sought to contribute to gross human rights
abuses, or simply [if} it knew that its course of conduct was
likely to contribute to such abuses and, even though it may not
have wanted the abuses to occur, undertook the course of conduct
anyway.%®

It is clear that this group of experts demands either the corporation’s
knowledge and acceptance of the consequences of its contribution or its
concurrence with the criminal intention of the principal perpetrator.

63. Id. at 314.

64. ANiTA RamAsAasTRY & ROBERT C. THOMPSON, FAFO INSTITUTE OF APPLIED INTERNATIONAL
Stupies, COMMERCE, CRIME AND CONFLICT: LEGAL REMEDIES FOR PRIVATE SECTOR LIABILITY FOR
GRAVE BREACHES OF INTERNATIONAL LAW: A SURVEY OF 16 COUNTRIES 22 (2006); FAFO & INTERNA-
TIONAL PEACE ACADEMY, BUSINESS AND INTERNATIONAL CRIMES: ASSESSING THE LIABILITY OF BUsI-
NEsS ENTITIES FOR GRAVE VIOLATIONS OF INTERNATIONAL Law 26 (2003).

65. See, e.g., Presbyterian Church of Sudan v. Talisman Energy, 582 F.3d 244, 261 (2d Cir. 2009)
(arguing that knowledge is not sufficient and that it is instead necessary to show that the corporation
acted with the purpose to support the human rights abuses perpetrated by the principal).

66. Cassel, supra note 57, at 325; see In re South African Apartheid Litig. 617 F. Supp. 2d 228, 259
(S.D.N.Y. 2009).

67. As one of the judges explained in Khulumani: “Under a proper application of [Restatement
(Second) of Torts } § 876 to ATCA civil aiding and abetting claims, liability should be found only
where there is evidence that a defendant furthered the violation of a clearly established international law
norm in one of three ways: (1) by knowingly and substantially assisting a principal tortfeasor, such as a
foreign government or its proxy, to commit an act that violates a clearly established international law
norm; (2) by encouraging, advising, contracting with, or otherwise soliciting a principal tortfeasor to
commit an act while having actual or constructive knowledge that the principal tortfeasor will violate a
clearly established customary international law norm in the process of completing that act; or (3) by
facilitating the commission of human rights violations by providing the principal tortfeasor with the
tools, instrumentalities, or services to commit those violations with actual or constructive knowledge
that those tools, instrumentalities, or services will be (or only could be) used in connection with that
purpose.” Khulumani v. Barclays Nat’'l Bank Led. 504 F.3d 254, 288-89 (2d. Cir. 2007).

68. ICJ Vor. 1, supra note 23, at 19.
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In the context of banks, which present a case of extra-contractual or civil
responsibility, it must be proven either that the lenders knew or could not
have not known about the criminal activity of the government borrower that
they were financing and economically supporting. Even when the abettor
and perpetrator do not share the same criminal intention, a corporate en-
tity’s knowledge of its essential contribution to the commission of these
abuses implies that this course of action has been accepted: “Even where a
company does not actively wish to contribute to gross human rights abuses,
it may still be legally responsible if it knew or should have known that its
conduct was likely to help cause such abuses.”® This notion of serious
negligence can be used as indirect evidence to prove the dolus of the
collaborator.”

In order to assess whether a corporation passes this test of actual or con-
structive knowledge, it is necessary to analyze all the information reasona-
bly available at that moment.”" Banks, in particular, because they are
characterized by a high degree of professional diligence,”> have to fulfill
rigorous obligations of means in order to establish the risk that their trans-
actions involve. This means that when a bank is conscious of the fact that
particular kinds of harm can result from its conduct, and even when it
behaves with the hope that this damage will not happen, giving priority to
the profit derived from the transaction can be seen as consenting to the
harm, or acting with dolus eventualis.”> Specialized jurisprudence has estab-
lished that this knowledge can be proven through direct or indirect means,
including by inference from objective facts.”* The types of indirect evi-
dence to be taken into account may include: the date and volume of the
loans, the state of public knowledge about the crimes at the time, the seri-
ousness or gravity of the crimes, and whatever corporate “consciousness”
can be assumed about how likely the loans were to contribute to the suste-
nance and strengthening of a regime and, consequently, how the loans con-
tributed to the perpetration of the crimes.

69. ICJ Vou. 1, supra note 23, at 20.

70. Daniel Diskin, Note, The Historical and Modern Foundations for Aiding and Abetting Liability
Under the Alien Tort Statute, 47 Ariz. L. Rev. 805, 831 (2005) (commenting on § 876 of the Restate-
ment (Second) of Torts).

71. See 2 INTERNATIONAL COMMISSION OF JURISTS, CORPORATE COMPLICITY & LEGAL ACCOUNTA-
BILITY 33 (2008).

72. TRATADO DE RESPONSABILIDAD CiviL 188 (L. Fernando Reglero Campos ed., 2002).

73. 3 INTERNATIONAL COMMISSION OF JURISTS, CORPORATE COMPLICITY & LEGAL ACCOUNTABIL-
1Ty 13 (2008) [hereinafter ICJ VoL. 3}; SARAH JOsEPH, CORPORATIONS AND TRANSNATIONAL HUMAN
RigHTs LITiGaTION 50-53 (2004).

74. Prosecutor v. Akayesu, Case No. ICTR-96-4-T, Judgment, § 548 (Sept. 2, 1998); Prosecutor v.
Aleksovski, Case No. IT-95-14/1-T, Judgment, § 65 (June 25, 1999); Prosecutor v. Tadic, Case No.
IT-94-1-T, Opinion and Judgment, {9 675-76, 689 (May 7, 1997); United States v. Goering (The
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The sophisticated legal theory around responsibility for granting abusive
loans requires banks to undertake a serious and reasoned analysis of the
economic and political characteristics of the borrower. Though banks enjoy
considerable leeway in making these assessments, they cannot take unrea-
sonable or limitless risks, precisely because of the potential damages caused
by their activity to public interests and third parties. A bank is judged on
the basis of what it knew or can be presumed to have known. In other
words, the ostrich syndrome cannot be invoked as a legitimate defense; this
is also the rationale behind the extended know your customer rule, a stan-
dard in international and domestic banking practices.”

D.  Compensable Damages

Because the kind of responsibility studied in this paper is activated when
an entity contributes to the violation of fundamental human rights, it
would be prudent to show that the types of damages that require compensa-
tion are connected to crimes that have violated jus cogens norms.”® This
catalog of crimes includes genocide,’” slavery,”® torture,”® and other crimes
against humanity.®® In contexts where reparations are granted by the same
state that committed the crimes, reparations may be uniform?! or standard-
ized,®? and limited in proportion to the state’s own budgetary restrictions.®?
In these cases, the responsibility of the accomplices can remain an enduring
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issue of significant relevance.®® This stems from the fact that, as articulated
in U.N. General Assembly Resolution 60/147, reparations that follow mas-
sive human rights violations must cover all measurable economic damage,
and the compensation must be proportional to the seriousness of the facts of
each case.®> Additionally, the individual circumstances of each victim must
be taken into account.®® At the same time, this resolution seeks reparations
that produce “satisfaction” in the sense that the facts related to the human
rights abuses must be discovered and revealed, which inevitably reveals
complicities.®” Additionally, the statute of the ICC establishes that repara-
tions cannot “be interpreted as prejudicing the rights of victims under na-
tional or international law.”®®

E.  Establishing Causal Links between Corporate Contributions
and Human Rights Abuses

According to the 2008 IC]J report on corporate accountability, in order
for a corporation to be held liable, it must have granted the commercial
assistance with knowledge of the risks implied in terms of their potential
contribution to human rights violations. The corporation must have been
in a place of proximity to the principal perpetrator of the crime, in terms of
the nature of the connection, commercial transactions, and duration and
frequency of the relationship. The closer the company’s contribution is to
the actual commission of the crimes, “the more likely it is that {the com-
pany} will have the power, influence, authority or opportunity necessary for
its conduct to have a sufficient impact on the conduct of the principal per-
petrator to establish legal liabilicy.”®®

Such contribution can be seen in a wide variety of corporate activities
including, for example, providing transportation or logistics and supplying
goods or technological services; however, this paper focuses specifically on
how financial institutions can contribute to the commission of human
rights crimes.®® The key challenge is always to determine whether, without
this contribution, the chain of causality would have been interrupted or
whether the contribution had a substantial effect on the development of the

84. When the Argentinean Supreme Court had the opportunity to judge in detail a compensatory
judicial claim due to certain crimes against humanity committed during the last dictatorship, analyzing
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90. Id, at 10, 27-28; ICJ VoL. 3, supra note 73, at 27 (2008).



2010 / Corporate Complicity in the Argentinean Dictatorship 173

financed activity.”! The presence of this substantial effect is what permits
us, in the long run, to assert that an efficient causal link exists.

In terms of defining how to measure and establish whether a substantial
contribution from the collaborator existed, U.S. jurisprudence has identified
the following key factors: the nature of the act supported or backed;?? the
quantity of the collaboration provided;** the entity’s presence at the mo-
ment when the damages were provoked;** the entity’s relationship to the
principal(s) of the crime; the entity’s knowledge about the facts;*® and the
duration of the assistance provided.®” The issue of financial contribution
was discussed at length during the Nuremberg Tribunal, but the court
produced contradictory opinions on the topic. On the one hand, in the
Ministries Case, the Tribunal stated that:

A bank sells money or credit in the same manner as the merchan-
diser of any other commodity . . . . Loans or sale of commodities
to be used in an unlawful enterprise may well be condemned
from a moral standpoint and reflect no credit on the part of the
lender or seller in either case, but the transaction can hardly be
said to be a crime. Our duty is to try and punish those guilty of
violating international law, and we are not prepared to state that
such loans constitute a violation of that law.®

Despite this stance, two German industrialists were convicted in Flick
because even though the prosecution could not show that any part of the
money the two had donated to the Schutzstaffel (“SS”) was directly used for
criminal activities,” the Tribunal took it for granted that some of the
money had gone into maintaining this organization:

[I}t remains clear from the evidence that each of them gave to
Himmler, the Reich Leader SS, a blank check. His criminal or-
ganization was maintained and we have no doubt that some of
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this money went to its maintenance. It seems to be immaterial
whether it was spent on salaries or for lethal gas.'®®

Beyond the different legal conclusions drawn in these cases, they both af-
firm the notion that loans can contribute to the commission of crimes. Nu-
remberg case law does not draw a clear line between the liability of
someone who provided the financial means to make the commission of
crimes possible and that of someone who committed the crimes himself.'*!
However, it is not essential to resolve this contradiction here, as interna-
tional law has developed considerably since the Nuremberg trials in its “de-
nunciation of financing human rights abuses.”'°?

When analyzing these causal links, the objective must be to assess which
loans actually harmed the borrower’s population in terms of jus cogens and to
establish that this would have been foreseeable to the lenders if they had
made a serious evaluation regarding the probable application of these funds.
Hence, the dolus lies in foreseeing the effects of the loan, anticipating that it
will substantially contribute to the production of the damage, looking for
the profits obtained through this activity, and accepting the high
probability of the occurrence of harmful consequences.'®> It has been said
that in the context of dictatorial regimes, it should be presumed that the
money borrowed will be used to support the political system and, in that
way, that these funds will enable the commission of the regime’s crimes.'
In some contexts, it could be argued that particular public projects benefit
the population; for example, even Saddam Hussein’s palaces served a margi-
nal social utility. However, it can also be argued that the very availability
of these funds allows the government to free other funds that they can then
apply to harmful purposes (i.e. military expenditures to commit the
crimes)'®> and, moreover, that these expenditures suppress critics and thus
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help to consolidate the regime.'*® Bearing in mind the fact that this issue
has not been sufficiently settled in international law, it would be prudent to
assume that even in the occasional context when a loan to a dictatorship
appears to have some benefit (the so-called “good projects”), the overall
support to that regime’s capacity to carry out human rights abuses could,
according to the factual characteristics of each case, negate these benefits
and call for some level of shared responsibility.'®”

The cornerstone of legal responsibility here lies in the foreseeable appli-
cation of the funds borrowed by the sovereign. In other words, there would
be liability for knowing that this money would contribute to the financial
support of a particular state machinery through which crimes against hu-
manity would be openly perpetrated, and yet granting the loans despite
these highly probable consequences.!®® To establish the causal link between
harmful action and civil responsibility, most legal systems require evidence
that the outcome is a foreseeable consequence of this conduct and normally
occurs as a result of the act. In each case it must be determined whether it
is logical to expect that the loans being granted to a government that is
committing crimes against humanity will substantially influence, facilitate,
or give continuity to these practices. For example, one must be able to
assess to what extent a government needed the loans to maintain its grip on
power, whether the volume of the loans itself had an impact on the per-
formance of the bureaucratic apparatus, and whether the loans had an effect
on the military’s budget and expenditures.

Recognizing that loans to governments who perpetrate serious crimes
against their own populations assist the governments in committing those
crimes, two economists have presented an innovative proposal that would
discourage this kind of financial support.'” An international organism
(e.g. the UN. or the Organization for Co-operation and Development)
would declare the character of a particular government as “odious” and,
thereafter, any loan granted to it would bear this label, rendering the lend-
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ing entity complicit and thus strongly discouraging it from completing the
loan. In the most recent incarnation of this proposal, once the govern-
ment’s odious nature has been declared, further credit would be considered
legitimate only if the lending body could prove the legal nature and func-
tion of its funds and applied a special due diligence to monitoring the true
destination of this funding.!'?

Former leaders in South Africa have admitted that the impact of corpo-
rate support was beneficial in the continuation of the apartheid govern-
ment. One of the country’s former prime ministers, referring to the
support several corporations provided to the government at that time said
that “each bank loan, each new investment [was} another brick in the wall
of our continued existence.”''! The president of the South African Reserve
Bank was even more direct:

[I}f the international association of bankers should effectively
shut South Africa off from the international trade and payments
system, that would be a far more powerful sanctions measure
than the trade restrictions which foreign governments
imposed.!!?

Along this same vein, in 1973, the Corporate Information Center of the
National Council of Churches warned that “contributions to South Africa’s
economic strength are indirect contributions to its military and police sys-
tems, designed to perpetuate the domestic racial helotry.”!!3

However, the latest decision Iz re South Africa Apartheid Litigation*'* did
not follow this line of reasoning. Following the requirements of actus reus
and mens rea developed in this paper, in order to determine the meaning of
“substantial effect,” the Kbulumani court referred to the inherent quality of
the resources provided to the perpetrator of the crime. Without doing an
empirical analysis of the concrete effect of the loans, the decision established
that funds can never be sufficiently connected to the crimes, because they
are not “lethal commodities.”''> This differentiation, which focuses on the
intrinsic qualities of the goods in question rather than assessing the provi-
sions’ use and impacts, not only took a very narrow interpretation of previ-
ous developments in international law with regard to corporate complicity,
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particularly for financing jus cogens violations (e.g. Flick''® and Almog''7) but
also used a somewhat confusing rationale. On one hand, it accepted that
the computers provided by IBM to the apartheid regime were “sufficiently
risky” commodities in their connection to aiding in the denationalization of
black South Africans, thus contributing to the State’s crimes.!'® Simultane-
ously, however, the court asserted that even lethal gas could be used in
some cases for so-called legitimate purposes.!'® This decision, which denies
that financial assistance can contribute to, facilitate, or render a campaign
more effective in committing human rights abuses, represents a conserva-
tive jurisprudential turn in international practice. It also shows that the
full scope of a country’s economic reality may not be taken into account
when evaluating corporate responsibility for crimes. In this case, the judg-
ment did not focus on issues such as high financial vulnerability and depen-
dence on external capital, or the possibility that external investments could
thus have substantial political impact on the country.!'?°

Taking all of these factors into account, it seems that loans in these con-
texts can have a significant impact on the repressive structure of a state,
whether by providing military salaries, supporting the maintenance of con-
centration camps, helping with the implementation of logistics, intelli-
gence, counter intelligence, the purchase of arms and military equipment,
etc.'? As will be elaborated in the case study on Argentina in the next
section, there is substantial evidence that loans can influence decisions. For
example, the U.S. government made its military and financial aid to the
Argentinean dictatorship dependent on the government’s capacity to
demonstrate improvements in diminishing its human rights violations,'?? a
rationale that manifested itself in a very concrete way.!??
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The message that a decision like Khulumani sends to financial institutions
is not consistent with the general legal movement on corporate complicity,
which increasingly asks for greater commitments from corporations in pro-
moting human rights. Yet, as the next section briefly explores, the decision
also exposes some of the enduring lack of clarity around corporate accounta-
bility in international law. By dismissing the claims against the banks,
Kbhulumani implies immunity for banks from the consequences of their ac-
tions. While it is hard to predict how other domestic and international
courts will react toward the criterion adopted by this decision, it is a reac-
tion that stands to be further affected by the current global crisis and the
new duties that the international community will bear in terms of regulat-
ing bank activity. If there is little doubt that money is essential to develop
projects that pollute or to finance terrorist attacks, it will not be easy to
reach consensus if courts continue to deny that money is a commodity that
can, on certain occasions, leverage human rights violations. What we can
anticipate at this juncture is discontent among the non-financial institu-
tions because they will bear all of the liability for complicity charges. It is
reasonable to assume they will try to extend this judicial bill of indemnity
to all kinds of corporations and, in a subsidiary manner, force banks to share
some financial losses.

F.  Looking Abead: Current Issues in Corporate Accountability

Despite the paths to civil liability for corporate complicity thus far ex-
plored in this paper—and being tested globally in active litigation—the
issue remains much contested throughout the academic, political, and judi-
cial spheres. Thus, while we believe there is a legal basis and necessity for
such liability, the matter has, in practice and interpretation, certainly not
become a foregone conclusion.

There are several identifiable factors that contribute to this lack of clar-
ity, including the fact that, due to the primacy rationale of the sovereign
nation-state system, the corporation has not yet reached indisputable “sub-
ject” status in international law. Furthermore, there are no clear, enforcea-
ble regulatory standards or international mechanisms for addressing
corporate behavior generally, and jurisprudence on this issue has been
mixed and often contradictory. Although many of these issues are beyond
the scope of this paper, we seek to briefly explore these issues so as to paint
a comprehensive picture of the field as it stands today and a realistic assess-
ment of what the legal regime surrounding corporate complicity may look
like going forward.

of Human Rights Legislation Affecting Latin America 227 (Aug. 1983) (unpublished Ph.D. disserta-
tion, Georgetown University) (on file with author); Lars Scaourtz, HuMAN RiGHTS AND UNITED
StAaTES PoLicy TowARDS LATIN AMERICA 311 (1981); KATHRYN SIKKINK, MIXED SIGNALS: HUMAN
RiguTs PoLicy AND LATIN AMERICA 133 (2004).



2010 / Corporate Complicity in the Argentinean Dictatorship 179

First, there is a lack of clear accountability mechanisms and legal status
or non-state actors because they have not attaine e full “internationa
fa tate actors b they h t attained the full “international
personality” required to be subject to these global laws:'24

A critical unresolved question confronting contemporary interna-
tional legal scholars and practitioners centers on the extent to
which other actors in the international sphere, besides states and
intergovernmentfal} organizations, possess international legal
personality . . . . Many jurists, scholars, and commentators have
questioned the conclusion that the extension of international le-
gal personality to corporations is an established fact.!?

Thus, while many corporations actually exceed the wealth of nations,'?¢ to
some extent they remain unaffected by the laws of nations and principles of
sovereign obligations to citizens, the environment, and other states. Inter-
national law has not integrated the corporation into the same kind of sys-
temic regulatory structure that binds nations with regards to obligations'?’
to protect their citizens from violations.'?® At the same time, however,
corporations have standing in international law—corporations have the
right to sue under law for such matters as intellectual property rights, free
speech, and due process. According to those who argue that stronger ac-
countability for corporate complicity is necessary, this duality has produced
a system in which “human rights victims’ remedies still generally pale in
comparison to the strong remedies available to investors.”!?

As a result, it is argued that corporations today enjoy a variety of protec-
tions and access to justice that are not available to human rights victims.'3°
“Unlike most human rights victims or environmental damage claimants,
private foreign investors can appear directly against sovereign nations in
international tribunals, bypass normal procedural obstacles such as foreign
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sovereign immunity and the act of state doctrine, make treaty based claims,
and obtain damages for any treaty violations found.”'3' However, the fact
that the perfect regulatory structure has not yet developed should not be
misinterpreted as a legal exemption for corporations. Rather, it points to
the need for increased clarity and stronger legal sanctions going forward.

Corporations have generally been held to few globally recognized regula-
tory standards, allowing them to set their own internal rules for labor stan-
dards, security conditions, environmental impact, and a range of other
factors.'3> Corporations have operated on the basis of a “private law unifica-
tion—a sort of commercial Jex mercaroria (“law of merchants”) presaging
the more environmentally sensitive and rights-based CSR /ex mercatoria that
also emerged during the 20th century.”'3> While this lex mercatoria tradi-
tionally dealt with regulating trade practices among corporations, there has
been a global push for creating a new Jex mercatoria that surpasses the merely
commercial aspects of regulation to include principles of corporate social
responsibility (“CSR”). Advocates for this shift are working to change the
conception that “corporations are wholly private actors subject only to local
and national law with rights but no duties under what might be termed
emergent customary global law.”!34

Soft law in this field seems to reflect some degree of accord about the
need for clarifying rights and duties.’?> This is evident in the advent of
recent proactive corporate efforts to “do good” or at least minimize their
harms by contributing to the welfare of the local environment or population
in which they operate.'*¢ The so-called “Equator Principles” implemented
by banks are a good example of this internal attempt to create common
standards.’?” However, because participation in CSR is voluntary, it is still
possible that corporations may contribute to the abuse of human rights.
Human rights advocates argue that codes of conduct do not usually suffi-
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for Corporate Acts, delivered to the Human Rights Council, at 61, U.N. Doc. A/HRC/4/35 (Feb. 9, 2007).
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111, supra note 124, at 368.
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Social & Environmental Risk in Project Financing, July 2006, available ar http://www.equator-principles.
com/documents/Equator_Principles.pdf. See Ryan Christopher Hansen, The Impact of the Equator Prin-
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ciently delineate corporations’ obligations from the human rights perspec-
tive; the voluntary nature of CSR means there is no enforceability. This fact
conspires against the declaimed goals of those codes, despite the fact that
from a public relations stand-point, many companies seek to look as if they
are being “responsible.”'?® The bottom line is that most companies give
absolute priority to their shareholders’ interests and bow to corporate re-
sponsibility standards when convenient from a public relations perspective,
which impacts profitability. For example, Shell has had a much-publicized
CSR campaign and was one of the pioneers in the so called #riple bottom line
(people, planet, profit), but it was, at the same time, involved in financing
crimes in Nigeria, as we will see below.!3?

Liability for corporate complicity risks trivializing human rights if cor-
porations are allowed to claim a lack of direct human rights obligations,'°
and there is a shortage of tools for enforcing human rights standards even in
the limited “state-centered” regime.'*! In order to prevent corporate
abuses and complicity with abusive actors and to hold corporations respon-
sible for playing a role both on the procedural level and in material terms,
realistic and efficient mechanisms must be developed.'”> One measure to
achieve this end, for example, could be to systematically assess the costs and
impact that ATCA case law or voluntary codes have had in preventing cor-
porate complicity with rights violations to date.

The Optional Protocol (“OP”) to the International Covenant on Eco-
nomic, Social, and Cultural Rights (“ESCR”) is one attempt to tackle the
limitations of sovereignty and enforceability.'# The OP will:

[Plrovide victims of economic, social and cultural rights viola-
tions who are not able to get an effective remedy in their domes-
tic legal system with redress at the international level. It is the
result of several decades of work by governments, civil society,
human rights experts and the UN human rights bodies to rem-
edy a long-term gap in human rights protection under the inter-
national system. It has appropriately been described by Louise
Arbour, the previous High Commissioner for Human Rights as
“human rights made whole.”!4
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On September 24, 2009, the OP was opened for signature at a public cere-
mony at UN headquarters.'* Once operationalized, it will enable individ-
uals and groups whose economic, social and cultural rights have been
violated and who have been denied a remedy in their countries to seek
justice internationally by endowing the Committee on ESCR with the com-
petence to review and investigate claims.'¥ The OP also aims to influence
judicial decisions at the national and regional levels by creating more op-
portunities for people to advocate for the enforcement of economic, social,
and cultural rights within their own countries.!¥ Much of the impetus
behind this mechanism came from growing acknowledgment of the failure
of the international legal system to protect individuals from abuses com-
mitted by corporations and the need to create a structure capable of super-
seding national boundaries.

Another primary goal is to strengthen domestic and regional jurispru-
dence on these issues, acknowledging that so far it has been both weak and
confusing.'® Jurisprudence to date has shown mixed interpretations of the
limits and definitions of corporate responsibility with regards to human
rights, resulting in both confusion and controversy, particularly in the case
of financial institutions or investors.'¥ This fact stems in part from the
lack of substantive and systematic technical studies clarifying how com-
modities, particularly money, may lead to corporate complicity in the com-
mission of crimes. It also reflects the fact that the field is relatively young
and divided in terms of grappling with these issues in a consistent manner.

Recent decisions on corporate complicity for human rights violations
have produced mixed results. For example, the recent case of Wiwa v. Shell
(2009),'*° which was initiated on the accusation that the Shell corporation
in Nigeria had been complicit in brutal human rights violations—by di-
rectly funding the Nigerian military to suppress civilians living in Shell’s
operational zone—reached closure through an out of court settlement. This

Economic, Social and Cultural Rights at the United Nations (Dec. 10, 2008) (available at http:/[www.
opicescr-coalition.org/PressReleaseDecember10.pdf).
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settlement may have implicitly acknowledged Shell’s role in contributing
to violations against the nine plaintiffs, but it also kept issues around the
Shell violations in the region from receiving formal legal treatment, which
could have strengthened jurisprudence around matters of funding human
rights violations.!>!

In Kbhulumani v. Barclays, the U.S. Second Circuit decided in October
2007 that there could be liability for corporations who aid and abet the
perpetration of gross human rights abuses and that the case was, as such,
permissible under the ATCA.">? The case was originally brought against
twenty-three corporate defendants who did business with, and profited
from, the South African Apartheid regime. The Circuit Court in Kbulumani
ultimately ruled in favor of the plaintiff, but a recent 2009 decision nar-
rowed the scope of the case by dismissing claims against Barclays National
Bank for loaning money and backing the purchase of South African defense
forces bonds.!>?

The Khulumani case exposes two important issues that have received little
attention from scholars: the double standard that courts have applied to
judge financial institutions versus other types of corporations, and the chal-
lenge of determining the boundaries for corporate accountability, particu-
larly financial investments. Khulumani indicates that there may be more
protection for financial contributors than to providers of other commodities
(such as IBM computers). It also points to the fact that, even if it is recog-
nized that corporations can be held accountable for complicity,'>* there re-
mains confusion about the scope of this responsibility and its broader
implications. For example, one question that may arise is if investors bear
secondary responsibility for human rights violations committed using funds
they have provided, what does this imply for governments who do business
with abusive regimes and to what extent can or should every money trail be
followed to its conclusion to imply complicity? Is it necessary to develop
entirely new procedural criteria to interpret the facts in cases alleging com-
plicity, or do the existing legal tools provide a sufficient framework?

Judge Sprizzo, the former judge in the Khulumani case, stated that doing
business with a country that perpetrates human rights abuses does not re-
present a violation of the law of nations, because aiding and abetting liabil-
ity do not serve as a legitimate basis for the ATCA.">> Judge Scheinlin,
who took over the case after Judge Sprizzo, opted to set a different limit on
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the extent to which liability could be pursued for financial institutions in
South Africa by dismissing the claims against Barclays Bank PLC (for deny-
ing job opportunities on the basis of race) and both Barclays Bank PLC and
UBS for loaning money to the South African government and backing the
purchase of South African defense forces bonds, drawing a distinction be-
tween the provision of goods specifically designed to kill, such as the poison
gas used in the Nazi concentration camps, and the more general sale of raw
materials or the provisions of loans.'” It is worth noting that in this deci-
sion computers and software were held to be lethal.'>”

In contrast, in 2007, judges from the Eastern District of New York de-
clared exactly the opposite in Almog v. Arab Bank,'>® when they allowed the
plaintiffs to claim liability for human rights violations by a financial insti-
tution. In Almog, the plaintiffs alleged that Arab Bank “aided and abetted,
was complicit in, intentionally facilitated, and participated in a joint ven-
ture to engage in acts of genocide in violation of the laws of nations by
providing financial and other practical assistance . . . to HAMAS . . . .71
On September 11, 2009, the company TIAA-CREF made public its volun-
tary decision to withdraw all of its financial investments in the Africa-Israel
company in response to widely publicized reports about the company’s
human rights abuses in the diamond industries of Angola and Namibia and
its support of Israeli settlements being built in the West Bank.'®

The issue of corporate complicity is one that is constantly being refined
both in theory and in practice. In particular, the publication of the hugely
influential 2007 Ruggie Report strengthened the assertion that there are
some minimum international and domestic obligations that affect corpora-
tions.'®" It remains to be seen whether this trend is likely to tilt toward
honoring those responsibilities. The purpose of this paper is to provide the
type of concrete and empirical analysis we believe should be undertaken in
order to endow substance and viability to the emerging legal theories and
practice pushing the evolution of responsibility for corporate complicity.!¢?
Since private law has long been working on this issue,'®> we think it would
also be useful to look at the development of tort law in this area in order to
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improve our understanding of the factual mechanisms that link the com-
modity to the damage being claimed.

We argue, using the example of the Argentinean experience, that the
link between human rights violations and the profiteers of the system that
facilitated the abuses bolsters the call for clear legal standards and penalties
for corporate complicity. While some may argue that this is an ex-post facto
case that both preceded the evolution of international law and would have
reached a statute of limitations, we posit that the Argentinean case is, in
fact, legally relevant and very much alive today. As the next section will
argue, a case recently filed in Buenos Aires against the banks could signifi-
cantly bolster international legal jurisprudence on the issue of corporate
complicity, contribute to understanding international law from a historical
perspective, and also deliver some long overdue accountability.

II. THeE ARGENTINEAN CASE

In this section, the legal theory of civil complicity developed in the first
section of the paper will be applied to, and combined with, an empirical
analysis of the behavior of the banks during the last dictatorship in Argen-
tina. The relevance and timing of this exercise is no accident. This explo-
ration of bank accountability comes at a time in Argentina’s history when
criminal trials against the former dictators have been revived, with renewed
interest in questioning how the dictatorship functioned. Hopefully, exam-
ining the role of external financial actors will not only help provide a more
complete picture of accountability for this era of abuses but will also con-
tribute to the development of international and national corporate complic-
ity law, particularly laws pertaining specifically to lending, which would
ultimately have a deterrent effect.

A.  The Basic Economic Facts of the Military Junta

Between 1976 and 1982 the Argentinean military junta perpetrated
thousands of crimes against humanity, violating jus cogens norms through
their systematic use of arbitrary detention, enforced disappearances, torture,
and extrajudicial executions.'® The nature of these crimes led the Argen-
tinean Supreme Court to declare that criminal liability could be imposed
against the former dictators and that the actions of the government could
not be renounced.'® It is partially due to this determination by the Argen-
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tinean Supreme Court that these proceedings are still ongoing decades after
the offenses were allegedly committed.

During the Argentinean dictatorship, the country’s level of debt skyrock-
eted.'%® The loans were fundamentally granted by syndicates of U.S. and
European commercial banks, although Canadian, Arab, and Soviet banks,
and even international financial institutions also participated, although in a
smaller manner: in 1983 the debt to the commercial banks and its syndi-
cates was U.S.$20.526 billion, without including the public bonds
(U.S.$6.830 billion) that some of the banks could have held.!¢”

In order to assess whether the bank loans could have made possible, made
easier, or rendered more efficient the commission of human rights viola-
tions, it is necessary to analyze the political and economic circumstances of
the Argentinean state during the period in which such violations were com-
mitted. It is also necessary to look at the concrete behavior of the banks,
the way in which the state spent these funds in the military sector, the
available information about the crimes, and the conduct of the U.S.
government.

B.  The Economic Context of the Military Regime and the Necessity
of Financial Assistance

To different degrees, developing countries have presented a permanent
dependency on external capital since their abrupt ingress into international
financial markets during the 1970s. Massive sovereign moratoriums of the
early 1980s and the financial crises of the 1990s demonstrate this economic
vulnerability and external financial dependency.'® These factors help give
capital markets a strong influence over the operation of these developing
countries’ governments.

Concern over the economic vulnerability of developing countries was
made evident as early as the Bretton Woods Conferences. This concern
became even more evident following the deterioration of the terms of trade
in the 1970s, which affected the primary commodities exporter countries,
pushing them toward greater financial instability.'®® Argentina added to
this general trade phenomenon (which had begun prior to the military
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coup) additional external debt which, as we will see, also provoked greater
external financial dependency.

Between 1976 and 1982, Argentina received enormous funds from com-
mercial banks based in developed countries.!” The derivation of this mass
of money has been attributed to the way in which the Euromarket expanded
and to the recycling of petrodollars.!”t It can be argued that the banks
implemented policies of loan pushing, granting loans to states that did not
have the economic capacity to repay these funds'’? and who used public
resources to repress their own populations.

In Argentina, these loans were used to support an economic policy that
was typically monetarist and included wide economic and financial liberali-
zation, elimination of tariff protections, high domestic rates, and overvalua-
tion of the national currency through precise official measures.'”> In this
general scheme, external finance played a key role in the state’s economic
development and political reality.

This financial dependency was more extreme if we look at how the mili-
tary government, steeped in an economic policy of assigning internal re-
sources according to the signal of the prices derived from the international
market, adopted a system of adjusting internal prices in relation to interna-
tional ones,'74 which promoted the “dollarization” of the economy. In the
face of the demand for dollars in the domestic market and the inefficiency
of the country’s system of external trade, the state slipped deeper into debt.
These dollars were injected into the domestic market at an inferior value, a
mechanism implemented through a system known as “the little table,” a
system that periodically determined the exchange rate.'”> During the first
few years through which this system was implemented, 1976 to 1979,
funds swelled the international reserves,'7¢ fed the capital flight circuit,'””
and often were deposited into the same banks from which the funds had
been acquired as loans.'”® In this way, the impact of the bank loans on
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Argentina can be visualized from two perspectives, one general and
macroeconomic and the other more specific to the military expenditures
associated with the repression.

In order to grasp the significance of the volume of loans that Argentina
received, it is necessary to keep in mind that the total expenditures of the
public sector represented more than a quarter of the GDP during the whole
period of the dictatorship (from 25.05% in 1976 to 28.38% in 1982).17°
During this time, public expenditure was growing:

Results on the public sector's®
(in thousands of dollars)

Incomes Expenditures
1975 4,587,700 7,418,788
1976 8,242,294 11,682,397
1977 16,400,397 18,731,123
1978 23,872,867 28,081,505
1979 35,570,706 42,942,564
1980 54,912,860 67,260,035
1981 31,288,550 43,947,663
1982 13,361,217 19,666,174

It should be noted that from 1976 to 1983 the internal demand and the
industrial activity in Argentina continued to decrease—they had begun
falling even before 1976'8'—provoking a negative evolution of the GDP. '8
It is not surprising then that the average fiscal deficit from 1976 to 1980
was 7.4% of the GDP; from 1981 to 1983, during which the Malvinas War
occurred, this percentage increased to 14.6% of the GDP.!%
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Considering that these macroeconomic variables deteriorated signifi-
cantly, the external banking support seems to have been key to the survival
of the country’s economic and financial systems. In general, the notion that
investment leads to democratic spillover effects such as economic growth,
increased work force, and improved education in countries where there are
massive human rights abuses has been a controversial issue.’® However, in
the case of Argentina, where the GDP experienced a “devolution” during
the dictatorship, this discussion becomes even more abstract because the
loans did not contribute to significant economic growth. Rather, they ar-
guably subsidized a non-viable monetarist policy in the context of an eco-
nomic recession.'®> This kind of fiscal deficit and the deceleration of real
economic activity can ruin a nation’s economic system, whether through
budgetary adjustments or debt moratoriums, given all the domestic politi-
cal and social costs that these imply. As illustrated below, the external debt
of Argentina increased during the years in which the country was ruled by
the military dictatorship:

The evolution of external debt!s¢
(In billions of dollars)

Public external Private external Total external
debt debt debt
1975 4.021 3.854 7.875
1976 5.189 3.090 8.279
1977 6.044 3.635 9.279
1978 8.357 4.139 12.496
1979 9.960 9.074 19.034
1980 14.459 12.703 27.162
1981 20.024 15.647 35.671
1982 26.341 14.362 40.703

External financing seems to have been vital to the temporary sustenance
of this monetarist system which, at a very high economic cost, facilitated
the maintenance of the financial system’s stability, provided liquidity to the
government, and helped to curb the claims of several domestic economic
players, which had been steadily increasing over the years. At the same

184. See generally AmnesTY INT'L, HUMAN RIGHTS, TRADE AND INVESTMENT MATTERS (2006),
available at http://www.amnestyusa.org/business/HR TradelnvestmentMatters. pdf.

185. See Tofalo, supra note 102.

186. On data from IMF & BAI, see FERRER, supra note 174, at 54, 63.
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time, this financing allowed the government to meet the financial demands
of operating the state apparatus.

Because of these numbers, it is important to ask the hypothetical ques-
tions pertaining to the management of a national economy. Economic ex-
perts have observed that, prior to the increase in the external indebtedness
of Argentina, it would have been difficult to maintain the financial policy
implemented by the military junta.'®” At the same time, even if this finan-
cial policy had been maintained and if, in addition to external borrowing,
other sources had been available to provide financial support to the state,
the reserves still would not have been enough and the crisis of the external
sector would have likely exploded earlier. Under another scenario, if a
stricter monetary policy had been implemented and it had not been turned
to the external public indebtedness, the interest rates would have climbed
to unforeseeable limits, which would also have sped up the crisis of the
policy carried on since 1977.

It is difficult to speculate about the consequences Argentina might have
faced in terms of democratization had the economy collapsed earlier, but
this is linked to a broader discussion related to the goals and efficacies of
international economic sanctions against criminal regimes.'®® It is reasona-
ble to assume that eroding some economic ratios of a country ruled by a
military government helps to limit both its operational capacities to carry
out its criminal plans and some of the social domestic legitimacy that it can
enjoy.

One must ask whether the dictatorship would have been able to pump
money into the military without funds from foreign institutions. This kind
of question has a limited legal effect in terms of causal links,'8? but given
that the secondary market was not yet well developed, the domestic Argen-
tinean savings rate was negatively affected by the economic crisis, and the
U.S. was reluctant to provide financing to Argentina, it is highly probable
that the junta would have faced significant obstacles in obtaining these
funds through other means. In fact, the relevance of private financial sup-
port to Argentina was explicitly mentioned in a document approved by a
then-high ranking U.S. State Department official:

The Argentine strategy for relations with the U.S. has been based
on the following assumptions . . . . Argentina can survive U.S.
hostility because of access to alternate suppliers of military aid

187. Id. at 154.

188. See Hearings to Examine Issues Involved in and Proposals Regarding the use of Economic Sanctions as an
Instrument of U.S. Foreign Policy Before the S. Task Force on Economic Sanctions, 105th Cong. (1998) (testi-
mony of Kenneth Roth, Exec. Dir., Human Rights Watch).

189. “[I}t is not a defense to criminal or civil liability that another company would have worked
with the principal actor if the company in question had not done so. By enabling, exacerbating, or
facilitating gross human rights abuses committed by the principal actor, the company may have in-
serted itself in the chain of causation and must accept the consequences.” ICJ VoL. 1, supra note 23, at
17.
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and economic and financial opportunities . . . . Negative IFI
votes are a political embarrassment to Argentina, but such votes
do not block access to critical financing. The Videla govern-
ment’s economic success in the external sector has ensured the
availability of financial opportunities from a variety of foreign
sources.'°

The increment of the interest rates and the reduction of liquidity in the
international financial markets unchained a global crisis starting in 1982
onward, creating a situation in which banks stopped lending more money
to sovereign borrowers, including Argentina.'”’ Alongside other political
facts, the beginning of the transition to democracy was connected to the
outbreak of the so-called debt crisis and the collapse of the Argentinean
economy. This collapse led to the destruction of any remnants of the social
support base that the dictatorship still enjoyed and resulted in massive
bankruptcies of domestic companies and the widespread dismissal of work-
ers.'92 This shows that, even when other factors influence the evolution of
this kind of political phenomenon, large-scale financial aid plays a pivotal
role in facilitating or hampering the state’s ability to implement its plans.

As previously stated, even when other economic, political and social vari-
ables factor into government decisions, there seems to be a co-causal nexus
between the decision to grant a loan and what the government borrower
does with this money, which indicates the strength of the connection be-
tween lending and the endurance of de facto legitimacy.'”? As members of
the U.S. Congress pointed out when analyzing the role of the Riggs Bank in
financing Pinochet’s government: “[Hlistory has shown that financing is
key to terrorism, corruption, and other criminal acts.”'94

C. Bank Loans and Domestic Military Expenditures of the Dictatorship

Bank loans can have a direct impact on the concrete criminal activities of
the borrower state; the massive provision of cash flow enables and/or im-
proves the otherwise regular functioning of the bureaucratic state structure,
which includes all military and repressive logistics. In the case of Argen-
tina, these loans helped to encourage a policy of growing military expendi-
tures!®> that, in the first (and bloodiest) years of the dictatorship, were not

190. U.S. Dep’t of State: Evolution of U.S. Human Rights Policy in Argentina 5, 8 (Sept. 11,
1978) (unclassified draft memorandum), available at http://foia.state.gov/documents/Argentina/0000AA
65.pdf.

191. See RAFFER & SINGER, supra note 120, at 160-61.

192. See id. at 115-16.

193. See id. at 38.

194. MINORITY STAFF OF PERMANENT SUBCOMM. ON INVESTIGATIONS OF THE S. CoMM. ON GOV-
ERNMENTAL AFFAIRS, 108TH CONG., MONEY LAUNDERING AND FOREIGN CORRUPTION: ENFORCEMENT
AND EFFECTIVENESS OF THE PAaTRIOT ACT (Comm. Print 2004).

195. These expenditures comprise the direct costs of the external defense service and include,
among other things, those areas that seem to be most closely related to the repression of the population:
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associated with a “real war hypothesis” but with matters of so-called “do-
mestic security.”'?6 In practice, these translated into the repression of the
Argentinean population.

As the following chart shows, the evolution of increases in military ex-
penditures also implied a growing participation of the military sector in the
GDP itself.'?

The evolution of military expenditures
(In billions of dollars)

Military expenditures % of the GDP
1975 1.929 3.7%
1976 2.028 4.2%
1977 2.179 4.3%
1978 2.401 5%
1979 2.499 4.9%
1980 3.009 5.5%
1981 2.867 5.8%
1982 2.604 5.7%

The theory that higher military expenditures during 1976 and 1977 were a
response to perceived “domestic security” threats is substantiated by the
evolution of the defense imports expenditures that, according to conserva-
tive estimations, were as follows: U.S.$1.57 billion in 1975, U.S.$1.19 bil-
lion in 1976, and U.S.$626.1 million in 1977.'%8 In summary, during the
first years of the dictatorship, although military expenditures increased,
spending on arms imports actually decreased, indicating that financial re-
sources were directed in large part toward the support of the internal fight
against “subversion,” which was the very framework within which crimes
against humanity were perpetrated.

This data also contradicts the idea that the loans were taken by the Ar-
gentinean state solely for purchasing weapons to defend the territory during
the military conflicts with Chile and the United Kingdom. The loans and

1) All the labor costs of the military and civil employees; 2) Costs of operation and maintenance; 3)
Purchase of all the materials; 4) Military construction; 5) Expenditures incurred by military attaché; 6)
Civil defense; 7) Programs of military public relations; 8) Military intelligence. Cf. THoMAS EDWARD
SCHEETZ, “Gastos militares en America del Sur”, in PROLIFERACION DE ARMAMENTOS Y MEDIDAS DE FO-
MENTO DE LA CONFIANZA Y LA SEGURIDAD EN AMERICA LATINA (on file with authors).

196. See discussion of military expenditures and accompanying data infra.

197. See Thomas Scheetz, Gastos militares en Chile, Perii y la Argentina, DEsaRrROLLO EcoNOMICO,
Oct.-Dec. 1985, at 319 (data in 1977 U.S. dollars).

198. ScHEETZ, supra note 195 (data in 1982 U.S. dollars).
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the incremental increase of military expenditures started before these con-
flicts, and, until 1978, the military junta spent the larger part of its mili-
tary budget in areas that were not directly related to external aggressions.

D.  The Public Character of the Human Rights Abuses

The first external indicator that systematic human rights abuses were
being committed in Argentina came from journalists’ reports.'” The pres-
tige of the foreign newspapers that published this news, the sheer volume of
articles describing this situation, and the degree to which journalists em-
phasized the extreme gravity of what was happening, should have helped
banks assess the foreseeable consequences of their loans.

The early position of the U.S. government, as discussed below, which
warned the military junta that it was exceeding the inalienable limits of the
law, should also have sent a clear message to the banks that the loans they
were issuing could be used for potentially lethal purposes. As early as
1976, the U.S. Department of State, in a report submitted to Congress
detailing potential human rights issues in numerous countries, explicitly
noted that the Argentinean leaders were seeking to curb violations of
human rights but were thus far unable to control the situation effec-
tively.2%° In early 1977, the urgency of the Argentinean situation was again
officially confirmed by the U.S. Department of State in a second report to
Congress.?!

International organizations publicized the Argentinean government’s
abuses. In March 1977, Amnesty International released a report denounc-
ing the human rights abuses occurring in Argentina. The report included
an eighteen-page list of the names of people who had disappeared, includ-
ing the date of their kidnapping and other relevant details.2°2 A conclusive
1978 report made by the Inter-American Human Rights Commission put
to rest any remaining doubts about the situation in Argentina, concluding
that “it seems evident that the decision of organizing command units that
were involved in the disappearance and possible extermination of those
thousands of people, was adopted by the maximum level of the Armed

199. As early as May 26, 1976, the New York Times publicized the fact that elements of the military
forces seemed to be accelerating the campaign of assassinations, arbitrary detentions and drastic purges.
Repression in Argentina, N.Y. Times, May 26, 1976, at 26. See also Carter Rights Aide, Visiting Argentina,
Warns on Violation, N.Y. TiMEs, Apr. 3, 1977, at 11; N.Y. group pleased with Venezuela Argentina called
worst human rights violator, GLOBE & MaiIL, Dec. 23, 1977.

200. U.S. Dep'T oF STATE, REPORT TO H. CoMM. ON INT'L RELATIONS, 94TH CONG., HUMAN
RiguTs AnD U.S. Poricy: ARGENTINA, Harri, INDONEsIA, IRAN, PERU, AND THE PHILIPPINES 5
(Comm. Print 1976) [hereinafter 1976 StaTE DEPT. REPORT].

201. U.S. DeP'T OF STATE, REPORT TO SUBCOMM. ON FOREIGN ASSISTANCE OF THE S. COMM. ON
FOREIGN RELATIONS, 95TH CONG., HUMAN RiGHTS REPORTS 106-08 (Comm. Print 1977) [hereinafter
1977 State DEPT. REPORT]L.

202. Amnesty Int’'l, Report of an Amnesty International Mission to Argentina, Al Index PUB 68/00/77,
1977.



194 Harvard Human Rights Journal | Vol. 23

Forces.”?%> In the late 1970s, Amnesty International,® echoing reports
elaborated by the Asamblea Permanente por los Derechos Humanos
(“APDH”),2> the New York City Bar Association,?°¢ and the U.S. Depart-
ment of State,?®” continued to denounce the serious and frequent occurrence
of kidnappings, disappearances, tortures, illegal detentions, and murders in
Argentina.?°8

Despite evidence suggesting that banks should have been alerted to the
possibility that their loans would be used for illegal purposes, it is necessary
to address the counter-factual questions regarding the bank’s knowledge
about the potential consequences of the loans issued. First, did financial
institutions know that there would be no “democratic spillover” as a conse-
quence of lending money to the military regime? From a macroeconomic
point of view, the economy had begun deteriorating at the beginning of the
dictatorship, and it did not grow during the dictatorship. Therefore, it is
unlikely that people could have reasonably expected that there would be
general spillovers. From a microeconomic point of view, in Argentina, the
projects for specific (“good”) purposes were only a few, so their destinations
and prima facie benefits would have been very difficult to prove.

Second, could Argentinean citizens have been worse off if banking insti-
tutions had refrained from lending money, and their country had descended
further into poverty? Since the evidence shows that even from the very
beginning of the dictatorship these loans did not improve the economic
situation of citizens of Argentina, there is little to support this stance. Re-
gardless, this economic trade-off analysis ignores the possibility that loans
of this nature could simultaneously contribute to the increased wealth of
Argentinean citizens even while financing human rights violations commit-
ted against the same group of people.

E.  The Conduct of the U.S. Government

President Jimmy Cartet’s victory in 1976 set a new stage in terms of
human rights, particularly in U.S. policies toward Latin America. This

203. Inter-Am. Comm’n on Human Rights, Org. of Am. States, OEA/Ser.L./V/IL.49 (Apr. 11,
1980).

204. See, e.g., Amnesty Int’l, Summary of the Report of the Inter-American Commission on Human Rights
on the Human Rights Situation in Argentina, Al Index AMR 13/27/80, April 1980, cited in WOLFGANG S.
HeiNnz & HuGo FRUHLING, DETERMINANTS OF GROss HUMAN RIGHTS VIOLATIONS BY STATE AND
STATE-SPONSORED ACTORS IN BrAZIL, URUGUAY, CHILE, AND ARGENTNA: 1960-1990 649 (1999).

205. See, e.g., Asamblea Permanente por los Derechos Humanos, Declaracién, May 22, 1977, cited in
WoLFGANG S. HEINZ & HuGo FRUHLING, DETERMINANTS OF GrROss HUMAN RIGHTS VIOLATIONS BY
STATE AND STATE-SPONSORED ACTORS IN BrAZIL, URUGUAY, CHILE, AND ARGENTNA: 1960-1990 597
(1999).

206. AssOCIATION OF THE BAR oF THE Crry oF NEw YORK, Report of the Mission of Lawyers to
Argentina (Apr. 1-7 1979).

207. U.S. Dep't oF STATE, REPORT TO H. COMM. ON FOREIGN AFFAIRS AND S. CoMM. ON FOR-
EIGN RELATIONS, 96TH CONG., COUNTRY REPORTS ON HUMAN RiGHTS PRACTICES FOR 1979 241
(Comm. Print 1980).

208. See SCHOULTZ, supra note 123, at 348-49.



2010 / Corporate Complicity in the Argentinean Dictatorship 195

change in leadership marked a significant departure from the policies of the
Ford administration, which had supported dictatorships that could work as
allies in the fight against communism.?*® The public and open work of
numerous non-governmental organizations?!® and the international efforts
to raise awareness of both the general public and politicians about human
rights violations that were occurring in several Latin American countries,
including Argentina, were not in vain.?!! The U.S. government and Con-
gress?!? adopted several measures seeking to prevent these abuses.

Following the U.S. Department of State’s official acknowledgment that
human rights violations were occurring in other nations (with special atten-
tion given to Argentina),?'? and after instituting a policy for dealing with
human rights violations that differed significantly from that of the Ford
administration,?' the Carter administration promoted an aggressive foreign
policy toward Argentina with the specific objective of using diplomatic
pressure and conditional assistance to reduce human rights violations.?"
This led to a policy of explicit refusal to give financial and military aid to
the Argentinean dictatorship, which arguably had the implicit goal of pro-
voking certain economic hardships in order to force the military govern-
ment to improve its performance in the human rights field.

As early as 1974, the U.S. Foreign Assistance Act had already stipulated
that, except in “extraordinary circumstances,” military aid to governments
that were involved in “consistent patterns of gross violations of internation-
ally recognized human rights” had to be reduced and eventually extin-
guished.?*® In 1976,>"7 and then more clearly in 1978,2'8 the U.S. Congress

209. See generally Cynthia J. Arnson, Argentina and the U.S. Congress, in ARGENTINA-UNITED STATES
BiLATERAL RELATIONS: AN HisTORICAL PERSPECTIVE AND FUTURE CHALLENGES 83-86 (Cynthia J. Arn-
son ed., 2003); John Dinges, Green Light-Red Light: Henry Kissinger’s Two-Track Approach to Human Rights
During the ‘Condor Years' in Chile and Argentina, in ARGENTINA-UNITED STATES BILATERAL RELATIONS:
AN HisTorICAL PERSPECTIVE AND FUTURE CHALLENGES 59-76 (Cynthia J. Arnson ed., 2003); Carlos
Osorio, National Security Archive, in ARGENTINA-UNITED STATES BILATERAL RELATIONS: AN HISTORI-
CAL PERSPECTIVE AND FUTURE CHALLENGES 11-28 (Cynthia J. Arnson ed., 2003).

210. For an overview of the transnational advocacy movement for human rights in Argentina, see
MARGARET KECK & KATHRYN SIKKINK, ACTIVISTS BEYOND BORDERS (1998).

211. See ScHOULTZ, supra note 123.

212. With the change of the political composition of the U.S. Congress, in 1974 members of
Congress had already started focusing on human rights issues. See CyNTHIA J. ARNSON, CROSSROADS:
CONGRESS, THE PRESIDENT, AND CENTRAL AMERICA, 1976-1993 (1993); ROBERT JOHNSON, CONGRESS
AND THE CoLD WaRr (20006).

213. 1976 StATE DEPT. REPORT, supra note 200, at 5; 1977 State DEPT. REPORT, supra note 201,
at 106-08.

214. U.S. Dep'’t of State, Memorandum of Conversation: U.S.-Argentine Relations (Oct. 6, 1976)
(on file with authors).

215. Cyrus Vance, Human Rights and Foreign Policy, 7 Ga. J. INT'L & Comp. L. 223 (1997).

216. Foreign Assistance Act of 1974, Pub. L. No. 93-559, § 46, 88 Stat. 1795, 1815-16 (adding
§ 502B to the Foreign Assistance Act of 1961).

217. International Security Assistance and Arms Exports Act of 1976, Pub. L. No. 94-329,
§ 301(a), 90 Stat. 729, 748-50 (amending § 502B of the Foreign Assistance Act of 1961).

218. International Security Assistance Act of 1978, Pub. L. No. 95-384, § 6, 92 Stat. 730, 731-32
(amending § 502B of the Foreign Assistance Act of 1961).
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stated that it was mandatory to deny security assistance to any country
whose government engages in a consistent pattern of gross violations of
internationally recognized human rights. On February 24, 1977, the U.S.
Secretary of State, Cyrus Vance, announced to the Subcommittee on Foreign
Operations of the Senate Appropriations Committee that the government
was going to reduce its aid to Argentina, Ethiopia, and Uruguay on the
basis that gross violations of human rights were being committed in these
countries.?'? In 1977, the U.S. Congress prohibited any additional military
aid to Argentina in the way of donations, credits, guaranteed loans, sales,
and export licenses, effective from September 30, 1978 onward.??°

At this time, the Overseas Private Investment Corporation (“OPIC”)
likewise decided to adopt a policy of taking into account the human rights
record of a country wherever an American corporation planned to invest.
At the end of 1978, OPIC had decided to not consider granting insurance
coverage to those companies that wanted to invest in Argentina, precisely
because of the serious violations of human rights known to be taking place
there.??! By August 1978, the U.S. State Department had withheld an
estimated U.S.$1.25 billion in non-military exports to Argentina based on
human rights violations, including eleven Export-Import Bank transactions
valued at nearly U.S.$600 million.?*?

Likewise, when Congress expanded its original Harkin initiative,??® it
also ordered U.S. representatives in multilateral and development banks to
vote against the provision of loans for countries known to be violating the
fundamental human rights of its citizens.??* This initiative appears to have
been the primary motivation for the U.S. government to take such a strong
stance against the violations occurring in Argentina and also explains why
the government abstained or voted against the numerous multilateral loans
requested by the military junta.??®

This policy of rejecting multilateral loans for political and legal reasons
was explained in the following terms: the U.S. felt it had to use its voice

219. Foreign Assistance and Related Programs Appropriations for Fiscal Year 1978: Hearing Before the
Subcomm. on Foreign Operations of the S. Comm. on Appropriations, 95th Cong. 9 (1977) (testimony of Cyrus
Vance, U.S. Sec’y of State).

220. Act of Aug. 4, 1977, Pub. L. No. 95-92, § 11, 91 Stat. 614, 619-20; see also ScHOULTZ, supra
note 123, at 260; CONG. RESEARCH SERvV., REPORT TO S. CoMM. ON FOREIGN RELATIONS, 96TH
CoNG., HumaN RiGHTs AND U.S. FOREIGN ASSISTANCE: EXPERIENCES AND ISSUES IN PoLicy IMPLE-
MENTATION (1977-1978) 106 (Comm. Print 1979).

221. ScHouLTz, supra note 123, at 320.

222. Memorandum from Robert Pastor to Zbigniew Brzezinski, U.S. Nat’l Sec. Advisor, Aug. 31,
1978, reprinted in Declassified Documents Reference System (Doc. No. CK3100116847).

223. International Development and Food Assistance Act of 1975, Pub. L. No. 94-161, § 310, 89
Stat. 849, 860. This legislation added Section 116 to the Foreign Assistance Act 1961, prohibiting the
economic aid to countries in which gross human rights violations were committed, unless this aid
directly benefited the needy people. Id.; see also ScHOULTZ, supra note 123, at 195.

224. Act of May 31, 1976, Pub. L. No. 94-302, § 211, 90 Stat. 591, 595; Act of Oct. 3, 1977,
Pub. L. No. 95-118, § 701, 91 Stat. 1067, 1069-71.

225. ScHOULTZ, supra note 123, at 296-98.
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and voting power in the six multilateral development banks to which it
belonged at the time in order to protect human rights. This policy in-
cluded a decision to open channels of assistance to those countries whose
governments were not involved in consistent patterns of gross violations of
human rights.??¢ In the case of the Chilean dictatorship, the U.S. govern-
ment went as far as warning banks that their decision to grant financial
support to the Pinochet regime was inconsistent with the foreign policy of
the Carter administration, which believed that human rights were a crucial
variable to be seriously taken into account before granting aid or loans.??’

It is true that the Carter administration’s human rights policy was not as
strong and consistent as it could have been,??® meaning that it had only a
limited impact on the situation in Argentina. It is also true that, even
before Ronald Reagan won the 1980 presidential election, U.S. foreign pol-
icy had become more conservative and increasingly concerned with com-
mercial and geopolitical interests.??? However, these facts do not erase the
legal and political significance of the U.S. legislative and administrative
decisions taken during the years in which human rights violations in Ar-
gentina reached their peak.

F.  Timing and Relevance of Scrutinizing the Role of Banks

The question of bank complicity is being raised at a time when both
Argentinean society and the field of human rights can benefit from such an
investigation, not only because the country’s transitional justice experience
is ongoing today but also because international law has evolved to a point
where it can more effectively tackle difficult questions about complicity.
These two factors render the act of scrutinizing bank responsibility both
timely and relevant on several levels: recognizing links between the behav-
ior of corporations and human rights violations, which can have a possible
deterrent effect on future corporate behavior and encourages transitional
justice mechanisms to look at economic factors as essential components of
violations; creating a more complete narrative of the violations that oc-
curred; and, if it is determined that banks should be held accountable, pro-

226. Act of Oct. 3, 1977, Pub. L. No. 95-118, § 701, 91 Stat. 1067, 1069-71; see also International
Development Institutions Authorizations-1977: Hearing on H.R. 5262 Before the Subcomm. on Int'l Development
Institutions and Finance of the H. Comm. on Banking, Finance and Urban Affairs, 95th Cong. 2 (1977).

227. Reuss: Rights Policy Not Helped by Loans To Chile From Banks, WasH. Post, Apr. 13, 1978, at
A19. The responsibility of the bank that financed the Pinochet government and then opened accounts
for him to deposit the looted money has already been the subject of specific legal analysis. See Scott,
supra note 102, at 1497.

228. Karen DeYoung & Charles A. Krause, Our Mixed Signals On Human Rights In Argentina; Our
Misxed Signal On Human Rights, WasH. Post, Oct. 29, 1978, at C1.

229. Human Rights and Mrs. Derian, N.Y. TiMmEs, May 31, 1980; Juan de Onis, U.S. Improving Ties
to Latin Rightists, N.Y. Times, Mar. 8, 1981. See William Schmidli, Institutionalizing Human Rights in
United States Foreign Policy: U.S.- Argentine Relations, 1976-1980, DipromaTic History (forthcoming
2010).
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viding an additional source of funding for reparations to victims and their
families.

The lack of scrutiny surrounding Argentinean financial institutions is
not unique. Rather, it is consistent with the general historical tendency in
international law to fail to hold economic actors accountable for human
rights abuses.?’° Examining the responsibility of banks in Argentina could
encourage the evolution of sound legal standards around lending, challeng-
ing the trend of holding financial actors to be neutral or irrelevant in their
proximity to criminal regimes. A thorough examination of the banks’ be-
havior would create recognition of the idea that financial support can be as
powerful a legitimating and strengthening tool as other types of assistance
to regimes known to violate human rights. This could create precedent to
subject other financial institutions to the same kind of scrutiny in the fu-
ture, which may serve as an overall deterrent effect on corporate behavior.??!

Transitional justice efforts to date remain incomplete. Since the junta’s
fall in 1983, substantial steps have been taken to pursue justice for victims
of the crimes committed during the dictatorship. These have included one
of the first incarnations of the modern-day truth commission, CONADEP,
which in 1984 carried out investigations into the nature of the crimes com-
mitted by the junta, even though it lacked judicial authority to act on its
findings and furthermore looked almost exclusively at enforced disappear-
ances.??? Even in the face of ongoing intimidation?** and political pressure
from the former leaders,?** efforts have been made to prosecute human
rights offenders, and several initiatives have been taken to provide repara-
tions to victims and their families.??> For example, a number of laws and
decrees have been passed to provide forms of restitution, compensation, and
rehabilitation to victims of human rights abuses.??¢ These have included

230. For discussion of this in relation to human rights and the field of transitional justice in partic-
ular, see Ruben Carranza, Plunder and Pain: Should Transitional Justice Engage with Corruption and Economic
Crimes?, INT'L J. TRANSITIONAL JuUsT. 310, 310-30 (2008).

231. One need only look at current debates around investments in the Sudan and connections to
the human rights abuses being carried out in Darfur to see that this topic continues to gather steam in
modern discourse around accountability and complicity. See generally Hannibal Travis, Genocide in Sudan:
The Role of Oil Exploration and the Entitlement of the Victims to Reparations, 25 Ariz. J. INT'L & Comp. L. 1
(2008).

232. Conadep Report, supra note 164.
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525.pdf.
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compensation for lost labor time, pensions for victims’ families, funding to
support the work of NGOs such as the Mothers of the Plaza de Mayo,?”
and the creation of a legal status of “absent by forced disappearance,” which
has allowed families to take care of processing wills, closing estates, and
otherwise settling the remaining affairs of victims in their absence.??®
Despite these efforts, most cases regarding disappearances, torture, and
extrajudicial executions that occurred during the dictatorship either remain
unresolved or are still in the process of being addressed in Argentinean
courts.?* Indeed, the quest to end impunity in Argentina continues with
renewed fervor today, motivated by a widespread sense that justice has not
yet been achieved. It has been invigorated by the 2003 repeal of controver-
sial amnesty laws,?* which allows for the prosecution of many of the re-
maining members of the dictatorship. At the time of this writing,
hundreds of trials and investigations related to the dictatorship are active in
the Argentinean legal system.?*! The Center for Legal and Social Studies
describes the current landscape of legal cases against the former dictators:

[There are} 243 sets of criminal proceedings in relation to state
terrorism {underway}l, in which 1129 persons have been declared
to be suspects for purposes of pre-trial investigation. Of these,
criminal charges have been laid against 419 persons, while 40 are
fugitives from justice. The cases of 83 individuals have been de-
clared to lack probable cause; a further 176 suspects are deceased,
12 have been declared unfit to be submitted to trial, and 33 have
been convicted.?4?

Economic factors must be added to discussions of human rights abuses.
Transitional justice mechanisms have long neglected to take into account

237. See Graciela Lois & Margarita Lacabe, In Search of Vindication: Reparations for Human Rights
Abuses in Argentina, KO'AGa RONE'€TA, May 1999, http://www.derechos.org/koaga/vii/lois.html.

238. This terminology improved greatly the previous category of “presumed dead,” as it not only
invokes acknowledgment of a crime but also confers a legal equivalent of death for civil matters. See
Laura Olson, Mechanisms Complementing Prosecutions, 84 INT’'L ComM. oF THE RED Cross 185 (2002).

239. In 2003, prior to the repeal of amnesty laws that would allow trials against former junta
leaders to resume, Amnesty International claimed that “most ‘disappearances’ in Argentina have still
not been clarified, the fate of the victims has not been determined and the perpetrators remain at
liberty.” Amnesty Int’l, Argentina: The Full Stop and Due Obedience Laws and International Law, Al Index:
AMR 13/004/2003, Mar. 31, 2003, available ar http://www.amnesty.org/en/library/asset/ AMR13/004/
2003/en/ad565¢6¢-d701-11dd-b0cc-1f0860013475/amr130042003en.pdf [hereinafter 2003 Amnesty
Int’l Report}.

240. Leyes de obediencia debida y punto final — Decldranse insanablemente nulas leyes 23.492 y
23.521. {Due Obedience and Full Stop Laws — Repealing laws 23.492 and 23.521.} Law No. 25.779,
Sept. 2, 2003 {LXIII-D} A.D.L.A. 3843-44. This law repealed the most important of the amnesty laws,
the full stop and due obedience laws: Punto Final {Full Stopl, Law No. 23.492, Dec. 24, 1986,
[XLVII-A} A.D.L.A. 192; Obediencia Debida [Due Obedience}, Law No. 23.521, June 8, 1987,
[XLVII-B} A.D.L.A. 1548.

241. Buscan Agilizar los Juicios a Represores, La NACION, Feb. 28, 2009, available at http://www.la
nacion.com.ar/nota.asp?nota_id=1104089.

242. Center for Legal and Social Studies (CELS), http://www.cels.org.ar/wpblogs/ingles (last visited
Nov. 20, 2009).
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the economic factors behind a given regime’s capacity to repress or abuse
the target population—a factor visible in the limited scope of CONADEP’s
report and in the mandates of almost all truth commissions to date. The
failure to address the economic factors that have influenced or helped to
maintain a particular dictatorship constitutes a dangerous historical blind-
ness. In other words, to treat only the political factors of a conflict or pe-
riod of repression and ignore the economic factors is to fuel the risk that the
same factors could emerge and thrive again, resulting in the re-emergence
or maintenance of the same kind of violent regime in the future. In this
way, the Argentinean case provides a conceptual opening for viewing eco-
nomic factors as an essential part of any holistic assessment of causal factors
underlying a given era of human rights violations.

In addition to contributing to human rights and to promoting deter-
rence, completing Argentina’s historical narrative has enduring relevance
today for Argentina as it continues to struggle to resolve the crimes of the
past. Investigating the banks’ contributions to the junta could help to cre-
ate a comprehensive historical narrative for the period of atrocity, allowing
additional factors to emerge in the search for truth about this period, partic-
ularly in the sphere of complicity. For example, investigating if and how
foreign lenders helped prolong the junta’s survival combats the notion that
this was purely the wish of a handful of generals carrying out a murderous
campaign on their own, and draws out important legal questions about the
role that private financial actors played in aiding and prolonging the
dictatorship.

As previously discussed, the fact that trials are ongoing offers a unique
opportunity for Argentina to set precedent for future transitional justice
mechanisms. These trials demonstrate the need to look at civil complicities
to determine the truth about a given regime’s functioning, as “situations of
transition offer unique windows of opportunity to address issues of impu-
nity which are of crucial importance in a society’s development.”?% Evi-
dence about collusion or reckless assistance to the junta’s leaders could also
help provide important information about the systemic and structural na-
ture of the junta’s operations as a collective movement, contributing to
both the ongoing trials and toward the overall understanding of the pat-
terns of the “system crimes” committed.?** In addition to serving the pu-
nitive goals of justice, another function of having criminal trials after
periods of mass atrocity is to help create an understanding of the systems
that worked together to make these crimes possible, hopefully serving to
discourage similar behavior in the future.

243. James Cavallaro & Sebastian Albuja, The Lost Agenda: Economic Crimes and Truth Commissions in
Latin America and Beyond, in TRANSITIONAL JUSTICE FROM BELOW: GRASSROOTS ACTIVISM AND THE
STRUGGLE FOR CHANGE 135 (Kieran McEvoy & Lorna McGregor eds., 2008).

244. Id.
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Should it be determined that these banks should be held accountable, the
banks could also provide for just compensation by making additional re-
sources available for reparations funds for victims. This would not only
provide a tangible layer of justice for victims and their families in Argen-
tina, but it would also set an important precedent for future cases in which
human rights victims seek damages, alleging that corporate contributions
have helped finance human rights violations.

FinaL CONSIDERATIONS

It is important to remember that, at the time of the Argentinean dicta-
torship, the U.S. government recognized that the most “serious” human
rights violations, or those that infringe on peremptory norms,?>*> should be
discouraged through the use of severe restrictions in financial and military
aid. In 1978, Patricia Derian, then Assistant Secretary for Human Rights
and Humanitarian Affairs of the Department of State, publicly defended
this policy, arguing that the human rights situation of any given country
must be evaluated when deciding whether to grant it assistance.?’® In her
public statement to representatives of the U.S. government at the time,
Derian explained the implications that jus cogens norms have on foreign
policy:

The rights about which we are concerned . . . are recognized in
the Charter of the United Nations, the UN Universal Declaration
of Human Rights and other international agreements and cove-
nants as being universal and applicable throughout the world.
The countries of the Western hemisphere have also acknowl-
edged basic human rights in the Charter of the OAS and are now
according additional attention to them in the American Conven-
tion of Human Rights, which is now ratified by 12 countries and
has recently entered into force . . . . [Tthe promotion of interna-
tionally recognized human rights is in fulfillment of obligations
imposed upon us by the international agreements and covenants
described above.??

It is thus clear that the legal source of the financial restrictions formalized
and imposed by the U.S. government toward Argentina came from an ex-
plicit understanding of the primacy of jus cogens, which compels both states
and private entities**® to respect these basic legal limits even in civil pro-

245. ALEXANDER ORAKHELASHVILI, PEREMPTORY NORMS IN INTERNATIONAL Law (2006).

246. Arms Trade in the Western Hemisphere: Hearing Before the Subcomm. on Inter-American Affairs of the
H. Comm. on International Relations, 95th Cong. (1978) (statement of Patricia M. Derian, Assistant Secre-
tary of State for Human Rights and Humanitarian Affairs).

247. 1d.

248. Paquete Habana, 175 U.S. 677 (1900); Ware v. Hylton, 3 U.S. (3 Dall.) 199 (1796); Kadic v.
Karadzic, 70 F.3d 232, 246 (2d Cir. 1995).
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ceedings for damages.?*® This same principle also affirms that no public
authority has the power to exempt private entities from respecting these
peremptory, fundamental obligations, since they are inalienable legal
rights.

Even the military junta recognized that the U.S. government was apply-
ing principles that were protected by the most relevant norms of interna-
tional law during the first years of the Carter administration. When Jimmy
Carter took office, U.S. military aid to Argentina was immediately reduced
from U.S.$48 million to U.S.$15 million; the U.S. embassy reported that
high ranking Argentinean officials were “shaken, disappointed and an-
gered” and had made public statements in their defense against the U.S.
position, saying that “no state, whatever its ideology or power, can set itself
up as a court of international justice, interfering in the domestic life of
other countries.”?>°

In retrospect, it is worth trying to understand why the phenomenon of
commercial bank lending to Argentina has been almost completely ab-
sent®! from historical, political, and legal efforts to comprehend and ac-
count for what took place during these years of systematic and extensive
human rights atrocities in Argentina. The reasons for this delay are multi-
ple and stem in part from the inconsistent evolutionary pace of legal stan-
dards for corporate complicity. The delay also reflects the severe constraints
experienced by the Argentinean population in its ongoing struggle for
truth and justice—a struggle evident in the fact that, some thirty years
after the dictatorship, criminal trials against the perpetrators are still
ongoing.

Banks played a significant economic and political role in Argentina, both
by supporting the macroeconomic ratios of the Argentinean dictatorship
and by financing the growing military expenditures meant to ensure what
the junta deemed “internal security,” which translated into the regime’s
capacity to perpetrate crimes against humanity on a mass scale. The ques-
tion of what legal steps must be taken to hold the banks legally responsible
is one that will require extensive economic and political analysis, a task in
which Argentinean courts may soon engage (see postscript). While

249. Filartiga v. Pefia-Irala, 630 F.2d 876 (2d Cir. 1980). See a/so Ramasastry, supra note 7, at 91;
Ratner, supra note 40, at 504.

250. U.S. Dep't of State, Telegram No. 2053 from U.S. Embassy Buenos Aires, Argentina to U.S.
Sec’y of State Cyrus Vance (Mar. 17, 1977) available at http://foia.state.gov/documents/Argentina/0000
A3B9.pdf; Juan de Onis, Argentina Says Carter Interferes, N.Y. Times, Mar. 1, 1977.

251. In May 28, 2008, the Argentinean ambassador in the U.S., Hector Timerman, answered a
letter from the American representative Carolyn B. Maloney, who was worried about the impact of the
2002-2005 Argentinean default on the global finance and the American economy. Going back to the
history of the debt crisis, he raised a compelling question: “Why would somebody lend money to a
regime that threw out people alive from airplanes, among them two nuns? Perhaps we should ask
ourselves why the victims must pay to bankers and investors who lent money to genocides. Well, it may
be that for them it is business as usual.” Letter from Hector Timerman, Argentinean Ambassador to
the United States, to Carolyn B. Maloney, U.S. Congresswoman (May 28, 2008) (on file with authors).
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counter-factual arguments about history—and thus liability—can help us
to understand the complexities of a dictatorship, they cannot replace the
technical notion about substantial effect that is required by the causal link
to hold an accomplice responsible. Information made available to the pub-
lic since 1976 about the serious human rights abuses that were being car-
ried out in Argentina, which was strongly corroborated by the conduct of
the U.S. government during the Carter administration, the economic char-
acteristics and conditions of Argentina and, therefore, the likely impact of
massive loans, suggests that there is a need for a deeper inquiry into the
behavior of financial institutions associated with the junta during those
years.

This effort to examine the role played by lenders is more than just a
timely and relevant exercise. It stands to contribute to Argentina’s search
for justice and to the evolution of corporate accountability standards glob-
ally. The time has come to look into the economic factors that allowed the
junta to survive, and to shed light on the connections between bank behav-
ior and human rights violations in Argentina. At the same time, this exam-
ination seeks to bolster the evolution of legal standards for corporate
behavior, moving the notion of complicity into a legal universe in which
lenders can no longer enjoy a unique immunity from accountability for the
consequences of their loans.

Postscript

As this article was being written and prepared for publication, the first of
several claims was presented in federal court in Buenos Aires, on behalf of
two victims charging the foreign financial institutions with complicity for
the crimes committed by the junta against their parents, whose disappear-
ances remain unresolved. The claim was filed March 19, 2009, and invokes
many of the norms and both international and U.S. jurisprudence discussed
in this paper to assert that banks that lent massive amounts of money to the
military regime, enabling it to function economically and supporting its
systematic repression, should be held accountable under the theory of cor-
porate complicity. As a preliminary measure, the claim requests that the
Argentinean central bank provide the complete list of lenders and the terms
of the loans that were granted during the dictatorship. In November 2009,
both the federal and provincial courts were still discussing matters of juris-
diction to determine in which court the case would be heard.
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-l INTRODUCTIOW -

b. Opigin of the study

bgatihe Subm Pommnvqlon,rﬂ r;uvunu¢Uu efDiscrininafion-and
' : swhich in part B7 purﬁg aph 6

2. On 16 December 1976, the General Assembly, in resolution 91/1645 inter a11a=
invited the Commission on Human Rights to consider "the consequences of the
various forms of foreign aid to the Chilean authorities"

“. The Commission on Human Rights, in parsgraph 6 of its resolution 9 (XKTIT)
of ¢ March 1977, requested the Sub-Commission on Prevention of Discrimination and

Protection of Minorities at its thirtieth session "to undertake a study on the
consequences of the various forms of aid extended to the Chilean authorities and

to present a progrosu report thereon to the Commission at its thirty-fouxrth
seasion”.

4. A%t its thirtieth session, the Sub-Commission adopted resolution 11 (XAX) of
31 August 1977, entitled "Study of certain questiions relating to the situation '
of human rights in Chile" in part I of which it decided to undertake a study on
"the impact of foreign economic ald and assistance on respect for homan rights

in Chile", appointed Mr. Antonic Caése‘e Rapporteur to prepare such a study,

and requested the Rapporieur to submit & progress report on his work to the
Commission on uman Rights at its thirty-fourth session. 3By the same resolution,
the Secretary-General was regquested to give the Rapporteur all the assistance

he might require in his work, including relevant information from reliable
SOUTTES .

5. At ite thirty-fourth session, the Commission on Human Rights, which had
before it a progress report by the Rapporteur (B/CN.4/1267), adopted .
resolution 12 (X0XIV), varagraph 13 of which welcomed the decision by the
Sub-Commission, in its resolution 11 {(XXX), to undertake a study on the
consequences of the various forms of aid extended to the Chilsan authorltles
and the Subsoquent initiation of the study by a specially ﬂpp01nﬁed Rapborteur,
invited the Rapporicur e preésent his study to the Sub~-Commission at its
thirty-first session; and instrucied the Sub-Commission fto transmit the study
to the General Assembly at ite thirty-third session.
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B. The guestion of domestic jurisdiction

1. Introduction

6. In the debstes which took place in the Sub-Commission before the adoption of
resolution 11 (XXX}, the ohserver for Chile stated that the proposed report on
the impect of foreign ccoromic assistance on regpect for humen rights in Chile
constituted vnwarranted and unsccepieble interference in the internal affairs of
his country. 1/ A similer view was also expressed by some members of the
Sub-Commission. 2/

7o - - The Covermment of Chile reiterated itg objections o the undertaking ¢f the
present report in the reply it sent on 5 December 1977 to the Secretary-General's
request for information concerning the present report (see annex I1}. The same
stand was taken in 1973 by the Observer for Chile in the United Wotions Commission
on Human Rights. 3/

8. On 27 February 1973, in the Commission on Human Rights, the representative
of \France-voiced dovubis a8 to whether the subject of the report-was.in keeping

withwﬂrticleﬁgfJparag%dph;Z%J¢fﬂﬁhe_Chaztgxqqghﬁhg_Upit@@‘ﬂgﬁiomﬁldﬂ/pnﬂhe samé
doubts had already Bééh expressed by the French Govermment in the reply it had
sent, on 9 Janwary 1977, to the secretary-General’s request for informaticn
concerning the matters covered by the present report.

9. Vith respect to the plea of domestic Jurisdiction the Rapporteur will confine
himeelf fo pointing cut that three United Nations bodies, i.e. the General Assembly,
the Commission on Human Rights and the Sab-Commission on Prevention of
Discrimination and Protection of Ilinorities, have already rejected it implicitly.
The mere fact of discussing the advisability of undertaking a report on the matter
under consideration, and of adopting resolutions therecn, shows that the
aforementioned United Nations organs consider that it is proper for them and in
full compliance with the United Hations Charter to decids fhat such a report

should be undertaiten.

10, Although the above considerations would be sufficient to bar any ebjsction
raised by the Chilean Govermment hased on dcomestic Jjurisdiction, the Rapyporteur
deems it appropriate to dwell on the question, in order fo spell out vhy in his
opinion the present report-is-not.at odds -with the United Wationy Charvter,
Dealing at some length with this matter scems to him apposite for at least
thrae.reasons. '

E/CN.4/80b.2/5R. 797, para. 32.

B/CH.4/3ub.2/5R.731, para. 7.

E/CN.4/SR.1454, pares. 23-25; and B/CN.4/SR.1458, para. 33.
L/CH.4/SR.1456, para. 4.

2 e
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11, First, whenever o Statce Member of the United MNetions objects to action being
token by United Nations bodiss, by pointing out that thet action would be contrary
to the-domestic jurisdiction clausc of the Charter, those bodies should mot -
dismiss the plea out of hand. They can rejedt it only after giving it carcful
congideratinn and solely if they reach the conolu51on,u al The objection is not
in crdaer. Tor, Article 2, parsgraph T, of the Charter is intended to lay down a
basic principle protecting the sovercignty of Member States from illegitimate
encroachments cn the part of the Organization, and should not, therefore, be
treated lightly.

; rveerdlyey
somw extent n

O“.IIiO"“T'?“a B

Ce R T reemer e r g

{Ha fi dncarr;ea oat by, hwm ln“19

Foran approach which does nob conteat itself with focusing on whether
fiolatloms of human righﬁt have occurred or are occurring in a cortain countxbg

an r g

Dnder this uprOcChg nunan rlfhts are no 1ongor coquldered per se but in their
multiple connexions with social end ecoromic conditions. 1t is therefore
opportune to determine whether studies and reports undertaken in this new
perspective by United Mations bodies or persons appeinted by them are in keeping
with the relsvent principles of the Charter

15. There is a third reason for dealing with fhis issue at gsome length. Vhen the
progress report submitted by thé Rapporteur was discussed by the Commission on
Human Rights, the representative of France said that the Rapporteur "should first
place the study in the context of the Charter in order to determine which specific
principles and erticles were involved. Many ‘delegations had often pointed out to
the Commission the specific nature of Article 2, parag raph 7, of the Charter ...
In fact, efforts should be made to prevent a study covering the vhole of Chile's
economic Life from being felt as a flagrant intrusion in the internal affairs of
the country”, _u/ The Rapporteur believes that it would be improper for him not

to heed that request, '

14, On ClOoG srrutjny, the objections expressed by the il Hervrernne tjoan he
zpnmed up as follows:s (i) the report.constitutes wnwarrante Serfere
fm%ﬂoméﬁﬁlc\miiﬁiru 0L a sovereign State Member of the United Fatiens and
therefore runs coumter to the basic principles of the United Nations Cherter?‘
(ii) more specifically, it is illegitimate because it “HEETE“@ith-economn]
s0etal.matiers, which by definition belong to the domestic jurisdiction of
Hember States (11;) it is designed to "fulfil the unconcealed objective of the
enenies of Chile, i.e.the overthrow of the present Govermment" and therefore
amounts to ”un"ooopucple interference in the internal affairs" of Chilse. The
Hopporteur will briefly consider each of these thv@o polpts 50Dmrately

5/ E/CE.4/3R.1458, pars. 4.
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15. hs to the first objection, which has general character and purpert, the
Rapporteur will endecavour to meet it by referring first to the United Nations

Charter and, secondly, to the practice of the competent United Nations bodies.

In

the opinien of %he Rapporteur, examinatisn of

both the Cherter and the subseguent

practice point to the seme conclusion:
to deal with alleged viclations of human rights occurring

that the United Wations is fully competent

in a certain country — and

hence to discuss humen rights i
them or undertake =
gvidence of
countzy.

ssues concerning that country, pass resolutions on
tudies or reports — vhenever there is reliable and convincing
a congistent pattern of gross violations of human rights in that

ions

2. The principles of the Charter of the United Nat
concerning domestic jurisdiction

16. Article 2;‘paragraph'7, of the Charter hss been the subject of voluminous
research. The Rapporteur need not, therefore, dwell oo much onxthe'subjebt;l He
wiil only underscore some points that have been neglected and indicate some o

generally accepted conclusions,

17. Irndisputably, protection of the domestic Jurisdiction of Member States from
unwarranted interference of the Crganization constitutes one of the basic tenetd
of the Charter. Buat also the promotion of respect for human rights represents one
of the principal purposes of the Organizations, so much so that — ag was rightly
pointed out by the representative of Lebanon in 1951_@/ — the four'purposes”of_the
United Nations set forth in Article 1 could really be reduced to two: promotion
of respect for, and observance of, himan rights and fundasmental freedoms, and
maintenance of international reace and:security. ‘

18. There.naturally arises ihe question of the co~ordination between each of these
purposes and the principle of domestic jurisdiction., While this co—ordination is
relatively easy as fat as the purnose .of the maintenance of péace_amd?sECurity is
concerned (Article 2, paragraph 7, in fine, itself settles this provlem, by giving
priority to the reed to maintain or vostore veace, fo the cxbert that enforcement
meagures are called for), it appears rather difficplt to co-ordirnate the principle
of respect for human rights with the clause protecting the domestic jurisdiction
of Member States. | - ' '

19. Although the Charter does not glve a clear-cut answer to the questicn whether
and to what extent human rights issues are covered by the domestic jurisdiction
clause, there are elements that point clearly in a certain direction., It seenms
appropriate to recall in this connexion an important stateément made at the

San Francisco Conference by the representative of Uruguay, a statement that is
usually passed over in silence, On 14 May 1945, in Committee T of Commission 1,
which dealt with the preamble and the principles of the Charter, he said:

&/ See Officisl Records of the Goneral Assembly, Tighth Session, Ad Hoc
Political Committee, pp. 93-04.
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rnguay desires that these hiomen righte b e but who da to
zoponsible for thet guarantee? ch £

coun”ry is “au00n%1L1 for the
enzsnce and dJQanto€ oj ihc“ﬁ riﬂ* s of man within the country. Dut
ical oulturo, fails fo respect thesze
1¢chtu of man, who then w111 5 ,nd a8 a gusrantee for these wights of man?
whoever breaks these rights of men within his own home is thereby rupburing
the international respect for the rights of mon and iz affecting the
eniversal heri of all, He ig "iL cting < wversnl consolence which
meves.us to obtein a universel reepect for tic rizhts of meli,

"In the face of this cur viewpeint we bring up this doctrine of
n0w~ln$nrven%1o“. Ve realize how sad hhs been the eaphasis that it
in gome éircumstonces.., If in Uruguay o Goverrment were to lose E
democratic conscience and begin to v101%$emtn@~L-ehbu oi-m = risoning
people end shooting down humen beingn, the conscience of the poople of
Urugoay would mot resent an interveniion on he part of the commuuity of
nations to corrcet such a situation. There is a v of intervention which
is rescnted, thet is intervention of one State in the affairs of another .
State. Th@fL is another type of intervention which is nealthy Intervention
of the conscience of the community of notions in & situstion vwhere +the rights
of man are being vmﬂlttﬂﬂ

kos brought

o v

"I we only emphasize the doctrine of non~intervention, then we would
have .,, made sopc diplomatic use of 4ime but we would 1ot have advanced very.
much toward the liberation of men and the establishment of man's fl@ht&.“lz/

It shovld be stressed that these views of +he representative of Uruguay were

supported by other delegates, inter alia those of Belgiom o/ Lnd of Bgypt. Q/

l

(ibid., 15 May 1945).-

7/ United Hations Conference om Imternationsl OTanlZOilOD, San Drnh01acoj

5j Verbatim Minutes of the feanLCdl Commlmtero, UNCIO/holo 1/P 14 May. 1945

7 (emphasis- nged)nn.ﬁ“w
8/ Ibid., pp. 13-14.

9/ Ibid., p. 25. Cf. also She statement of the representative of Haiti

In plenary the HMinister of Fo ovelgn Affairs of Urugzusy stressed on 23 Anril 1945
Y guay 2

the Ilmportance fthat his country atiached o respect for hwman 1ﬁ1tu9 by requesting
that admission to the Organization should be made conilulonWW on such respect.

He said:

"eoo In order to be o member of international soclety, it is not @noLgl in
t“

its opinion to present the btitles of 'necce-loving nations', but it is also

necaessary to be a w*eedomwlov‘pn nation. ¥For this reason, restathu a thought
in which 1t believes, Uruguay puts forward a formule accerding to which it

would be requlred that the States aspiring to adnission to the community of
nations effcctively respect the essential 1ibmr+ie inhercnt in the human ,
being. ‘ithout this condition, admission should be refused!, (United Hations

Conference ont Intornationsal Orga ondzation, vol, I, p. 304).
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2L. It is also worth recalling a passage from +he report made by Sub-Committes
I/I/ﬂ of the bah Irencisco Conference. This passage, albeit in terms less
foreceful and sweeping than the Urugueysn statement quoted above, clearly !
reflects the srme trend to regard caser of exceptionally grave viclations of ]
humen rights as being of internaticnal concern. The said Sub—Committee held
“that, while the protection of human rights is primarily the concern of each
State, if "such rights and freedoms were greviously outraged so as to create
conditions which threaten peace or to obstruct the epplication of the principles
of the Charter, then they cease to be the sole concern of eac State'. 10/

2Z. Despite the importance of this and other similar statements, the view
expressed in them was not eventually reflected in the Charter in clear and
unambiguous terms., Yet, it seems that, on the basis of a careful examination of
the Charber and ite frevaux préparstoires and according to moss authorities,

two conclusions can be reached:

(1} Unile adnittedly one cannot consider any igsue affecting human rights
as removed from the sphere of domestic Jurisdiction of Member States, nevertheless
glaring and larze-scale instances of violations of human rights are to be
regarded as igsnes of international concern. 11/ '

{2) The competence to determine whether or mnot a question comes within the
purview of the internal affairs of a State belongs fo the United Nations bodies, 12/

10/ TUnited Netions Conference on International Organization, vol. VI, p.705.

11/ Several autiors maintzin that a correct interpretation of the Charier
leads to the conclusion thet human rights issuves do not fall within the domestic
Jurisdiction of States. See ¢.g. G. Sperduti, I1 dominio riservato (Milan, 1970},
op. 54 £f, Other schelars stress that this conclusicn is corroborated by the
United Fations practice, or that il can be reached only in the light of such
practice. See inter alia E., Jimenez de Arechaga, Derecho constitucional de las
Haciones Unidas (Madrid, 1958}, p. 119; Ch. Tomuschat, '"Menschenrechtsschutz
durch die Vereinten Vetionen", Vereinte Nationen, 1976, p. 1633 A Boss, "The
provisions concerning domestic juris@iction im Articles 2 (7) of the Charter of the
United Nations", Oesterreichische zeitschrift des Qeffentlichen Rechts, 1950, -
pp. 562-570. S A

;g/ As was stated by a great authority, who underitook a careful examination
of the preparatory wori: "The discussions in Commnittee I/1 clearly show. that the
supporters of the Sponsoring Govermmente! amendment did not interd that the
omission of a specific reference to an organ authorized to determine the
applicability of the domestic Jurisdiction clause should heve the effect of leaving
fo the individual State the power of determining with legal finality whether .or not
a matter was essentlally within its domestic Jurisdiction. They assumed throughout
that the several organs of the United Naticns would be competent to deftermine the
extent to which Article 2 (7) was applicable in the consideration of any guestions
with which they were dealing., The problem was viewed as a particular application
of the general problem of the interpretetion of the Charter, governed by the
principlies set forth in the report of Committee IV/25 where it was stated that:

'In the course of the ocperations from day to day of the various organs of the
Urganization, it is inevitable that each organ will interpret such parts of the
Charter as are spplicable fo its particular functions. This process is inhevent
in the functioning of ony body vhich operates under an inastrument defining its
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the field of domastic
N ¥ i bione to deal
ations oi huwnen rishts

$”tio%@”ﬁdﬂif@“-U17v BeEFE oul tHis

o rotion of %his practice makes it cleax
e Utltod dub7OLu has been oon;lonfbu with large-scale and gross
viclationsg of human rightz it has considered iteclf vested with autnorluy to
Mintervene'; i.c. %o discuss the issue, to poss resolutions on 1%, or to exomine
the situation (without, hovever, having the power to malze on—the—spot inguiries

if the Stete concerned hes not granited ite consent).

24, To bﬂ more specific, the United Motions proctice can be &lvided oo
two phoses In the first stage floﬂb 1066), the United Wetbionsz Lodics ]aff tended
e Juﬁblij their suthority o deal with e aforencniioncd iations by stressing
that grosge disregard for hunman vwrjt io Ly B0 have erne wonseguences for
international pecce, by causing frictions, tengions or conflicts which could prove
prejudicial to peace. As was auvtloritatively stated by a learncd American scholar,

"In every case, the competence of the United Hotions, in situstions involving
the charge of violations of homan rights, has been based, mot on the
proposition that observance of those rights has become 2 legal obligation,
but upon the fact that any flagrant, widecspread and systematic disregerd of
human rights tends fo dmpair the friendly relotions among nations and to
endanger the meintenance of internationsl peace and security”. 15

25, Winco 1967 a general practice has evolved in the United Fations to the effect
thet the Orgonization iz competent to deal with situations revealing "a consistent
pattern of gross violations of human rights" (& phrcose used for the first time

in 1967 in resolution 8 (EXIIT) of the Commission on Human Rights). An
indisputable proof that the United Wations has authority to act in this aresa can be

funetions and powers. It will be manifested in the functioning of such a body as
the General Assembly, the Security Council or the International Conrt of Justice.
heecordingly, it is not necessory to include in the Chardter o provision either
aothorizing or approving the rormel operation of thig principle'®., (L. Preuvss,
"Article 2, para. 7 of the Chorter of the UN and matbers of demestic jurisdiction®,
MCbilll des Cours de l'Acodémie de Droit Internationsl de Lo Hoye, 1949-1,

Pp. 526-597.

The some view is taken, i alia, by 4. Ross, "The provise concerning
tdomestic jurisdictlon' in ax ﬁclﬁ 2 ( ) of the Charter of the United Hations’,
Qﬁ“torreichischﬂ Zeitschellt des Qeffentliichen Rechts. 1950, poa )64~R7O
H.8. Rajan, United Mations and Domestic Jurizdiction (Lohdou, 1962), pp. 03-59;

f. Higgins, The Development of Intornetional Loaw throush the Pol_Lxcbl Orgens of
the United Uations (Tondon, 1067), p. 675 4.4, Congade Tril . "The domestic
Jurisdiction of gta*es in the practics of the United fotions ond reglonal
organizetions, International ond Comnorative Lew Querterly, 1975, pp. T719-T20.

D)

bl

A contrary view is talen by J.5. Uatsln,
the continuing validity of Article 2 (7) of th
Toternetional Lav, 1977, n. 60 IF,

Thptointerpretation, competence, and
z UH Charter, Ancrican Journel of

[._

.

1%/ L. Prouss, op. cit., pp. AA1-6432,
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peen in the adoption by hoedies such as the General Assembly, the Tocromic and focial
Council cnd the Comuission on Human Rights of resclutions specifically envisaging
the possibility of United Hations action with respecd to large-zcale viclations,
Reference may be made to such resolutions as Commission on Human Rights

resolution 8 (XXIIT) of 1967 and Loonomic and Social Council resolutions 1235 (XLIT)
of 1967 and 1503 (XIVITI) of 1970; under the latter resolution the Conmission

of Human Rights and the Sub-Commission are authorized to consider any “"consistent
patiern of gross ond reliably attested violations of human rights and fundamental
freedoms”; and to toke action thereon, that is to say either to make a thorough
study, or fto underiake an investigation with the consent of the State concernad.

In complience with these resolufions the competent United Mations bodies have so
far discussed the situaticn of humen rights of o Few Member States, without there
being any objection to their competence 4o do so. ' ‘

26. In this connexion, attention must be drawn o the fact that before

resolution 1503 (XIVIIT) was adopted a few States objected to it, claiming that the
procecure it set up for dealing with gross violations ran contrary to the domestic
Jurisdiction c¢lause of the Charter. To bhe sure, the objection of some Jovernments
to the proposed procedure was basically motivated by the fact that this procedure
could be set in motion by complaints of individuals., Some. States claimed that
granting such a right to individuals ran contrary to Article 2, paragraph 7, and

in addition was at odds with the general principle whereby only States are
subjects of intermational law.. Nevertheless, it appears that in o few instances
the plea of domestic jurisdiction was also based on the fact that the vrocedurs .
envisaged could lead to discussion, and to he undertaking of at least a '
"thorough study"”, of gross and large-scale violations of human rights,.

27+ Thus, the representative of the United Republic of Targania vointed out in
the Tconomic and Boeial Council that
"The invegtigations of situations which appeared to reveal a consistent
pattern of gross viclations of human rights which had been undertaicen without
the prior consent of the Govermments concerned had related to South Llrica
and Southern Rhodoola, cases which were exceptions to the principle of
non-intervention in the domestic affairs of States'. 14/

It must be stressed that the United Watiorns investigations into the human rights
situation of South Africa ond Southern Rhodesia d1d not involve an on~-the-spot
inguiry, because those countries '2id not allow the compeient United Fations bodies
te enter their territory. In the opinion of the Tanzanien representative, except
in the case of BSouth Africa and Southern Rhodesia, the prieor consent of a ,
Government was required merely to study gross violations of human rights allegedly
perpetrated by a certoin State. In other woxrds, he toock the view that Irticie 2,
paragraph 7, of the Charter barred the United Nations From considering and studying
gross violations of human rights purportedly committed by a specific Member State;
the cases of South Africa and Southern Rhodesia were to be regarded as exceptions
to this principle,

A4/ B/ACIT/SR.E22, pp. 100-100.
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20. The Ulorainian 551, commenting on the draflt resolution preparcd by the
Commission on Muman Rights for the Teomomic ond Social Council and entitled
"Procedure for doaling with colmbnications relating to vielations of human rizhts
and fundamentol freedoms', stoted that this draft "runs comnter o the provisions

I Article 2 of the Uni oJ Nations Charter, which,prov1dos that the United Notions
ub Ll not heve the right to intervent in metters within the domestic jurisdiction
of Member States™. mi/ The same viecw wes expressed by the Soviet Union 16/ and
by several other States, 17

29. Yet, once resolution 1505 (XIVIII) hed becn adopied, those States mo longer
insisted on their objection and cctually co—operated in the implementation of the
resolution. In the oplnion of %he Lapporteur, this shows conclusively, inter alia,
that even those States which in 1969 congldereu United Nationo hci%om,copcornlnL
gross violations %o be contrary to Article 2, »paragraph 7, of the Cherter, have
gubsequently come to accept and acquiesce 1n the United Nations competence to lock
into and pass Jjudgment on those gross violations.

15/ E/CN.4/1014, p. 17.

' ;é/ Thig 3tate raised in addition a number of objections more specifically
related o the fact that the proposed procedure, by granting individuels the right
to petition United Hations bodies, "would actually result in the establishment of
permonent machinery intended to tale the place of the national bodies hoving
competence to examine' complaints from private individuals {(ibid., p. lS).

;Z/ The representative of Bulgaris pointed out in the Rconomic and Sccial
Council that a question of principle was involved: the United Nations, as an
international organization, had mo right to interfere in the internal affairs of
Stateug let alone in private “mtteru which came within national jurisdiction,
L/AC 7/5R.621 . 167) Romania gtated: "The Socialist Hepublic of Reomania does
not agree with the concept’ underlywﬁg the procedure for the ewamination of
communications rmelating to vielations of human rights and fundamental freedoms
contained in dr“ﬁt resolution IX, submiited by the Commigsion on Human Righits at its
tUOntiiLfih ssicn, because it is incongistent with the provisions of Article 2,
paragraph 7, of the Charter of the. United Nations which state that the ‘

United Nations is not authorized to- intervene in matbers which are ecssentially
within the domestic jurisdiction of any State. In certain situations the
epplication of this procedare might lead to violabions of the principles of
sovereignty and non-intervention in the domestic affairs of States, under which
only States are. entitled 4o decide all human rights matters in respect of their

own citizens' (B/CH.4/1014/M8d.1, p.5). Tolend held that the procedure enmvisaged
in the draft resolution went contrary "to the recognized principle of internatiocnal
law and obviously exceeds the competence of both the Sub-Commission and the
Commission. The adoption of this procedure might give risc to conflict with

Article 2 of the Charter of the United Pations, which prohibits any undue
intervention by the United Wations in matiers which are esocntL W11y within a
State's domoatic jurisdic tion” (&/cu, ﬂ/lOWf/ﬂdd,L, p.4). The some stand was

uuhen by the Byelorussian OSR (12/CH. ﬁ/lO]4/ndd.)y D.4) and Czechoslovalia
/Oﬁ ﬂ/1014 Add.4d, pp. 1-2).
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30. This view is also confirmed by prominent authorities in the field of human
rights. Thus, for inztance, Professor Ermacora has pointed cut that "if it is
possible to establish gross violations oo a consistent poftern of violation,

the United Nations takes competence 4o ect", 18/ The samc view has been taken by
another outsﬁanding scholar, Professor L. Henlin. 19

5L, In the case of Chile, various United Fations organs, and first and foremost -
the General Assembly, have repeatedly maintained that lerge-scale violations of
human rights occur in thet country. An Ad Hoc Vorking Group was set up by the
Commission on Human Rights in 1975 to investigate +these viclations; it has so-
far submitted a number of reports substantiating allegations concerning the
existence of gross violations of human rightes. It seems therefore that all the
requirements are met for rendering legitimate United Nations action on guestions
relating fo respect for human righits in Chile. '

J2. As stated above (see para, 9), three United Nations bodies, i.e, the - - -
seneral Assembly, the Commission on Humen Rights and the Sub-Commission, have
already implicitly rejected the objecticn that the present'repoft‘is'contrary-

to srticle 2, paragraph Ty of the Charter. It stands +o reason that the mépg
fact of discussing the atvisability of undertaking such =z report, and of )
1wdopting resclutions thereon, shows that the aforementioned United Hations organs
sonsider that it is proper for them and in full compliance with the Charter to
lecide upon the maiking of a report on the impact of foreign economic assistance
1 respect for humen rights in Chile.

lg/ F. Ermocora, "Human rights and domestic Jurisdiction", Recueil .des
ccurs de 1'Acaddnie de drvoit international de Ia Haye, 1968, IT, pp. 436-437.
jee also F, Irmacora in: International TLew Association, Report of the
ifty=-fifth Conference, held =t New Lovlc, August 21st o August 26th, 1972
Tondon, 1974}, p. 6093 and "Procedure to deal with human rights vielationss

v hopefvl start in the United Fations?", Human Rights Journal, 1974, pp. 670 £f,
13/ He has recently stated: '

"The generality of States have supported the view that 'a consistent
pattern of gross vielations of human rights' is now a viclation of
international law and obligation if rractised by any party to the
Unitédlﬂations Charter and even, perhaps, by non-members, 3uch violations
surely are not a matter of domestic jurisdiction. Whether an alleged
infringément is a vielation is a gquestion of international law, not one
for an sccused State to determine finally." (L. Henlcin, "Human rights

and 'domestic Jurisdiction!™, in T, Buergenthal, ed., Human Rishts,
International Law and the Helsirki Aecord (Mbntclair, N.J., Allenheld,
Osmun, 1977), pp. 27-28, _ :
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A, Domestic jurisdiction and the socisl and cconomic policics
of Menber Steates

r;;ort amounts to unwﬁ¢rwnt@d 1ntc LFTOﬂCO in Ctheaﬂ domﬂeLlc ﬂLTwwrsg poinvae out
that the repon : Seonomia ATfairesof Chile and therefore lies outbside
the competencs of United Nations bodies concerned with humen rights. In its letter
of 5 December 1977 (sse anncx 11) the Chilean Government stated:

2

“The naticnal budget of Chile, its foreign debt both public and private,
the amounts, sources and objectives of the budget and the volume of foreign
investment and sid are metters which fall cxclusively within its domestic
sovereignty and no one cen claim thet they should be gubjected to
international investicetion by political ovgans that have no-competence,
whatever their intentions and purposes may be.”

The same point was made by the observer for Chile in the statement he made before
the Commission on Humsn Rishts on 27 February 1978. Commenting on the progress
report submitted Wy the present Rapwovtour) ho gald, inter aliaF that it was

" NZe ORS00 non it fonChides: . ; e i vl COMMUNL LY.,

for certsin pconlo to comgider that thcy were entibled %o 1nveqtl~aae sectors that
wers within the exclusive comvetence of States, such as establishment of the
budget or the usc to which forvelpgn lnuestmentu should be put in the country“.gg/

34. This view, it ls sumitted, is nct correct. A ek
intended-do.consider the economic gitualiop :
maroTy to focus on the atfitude teken in the fiel
tlon 1 community vig-&~-vis Chﬂle.

Lhesepert i
07 1g it deq1~ned
lations by the

slehni sz : = In other words, the asnalysis of the economic
1tuatlon of Chile is part and 3qrcol of the investigation of the humen rights
situstion in Chile; it is.s means of better sscerfaining Uhebher snd to what
extent human rights are violated in Chile. The United Nations is therefore fully
competent to undertale this anealysis or to suthorize a Rapporteur to mele 1.

20/ E/CN.4/SR.1458, para. 55.
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dould be improper to claim that the United Hations is precluded from goiﬁg

5. & econemic situstion of a country even Trom the viewpoint of the relation

in%én that siturtion snd the situation of humesn rights-in that country, or fror

weviewpoint of the extent to which -that situstion has a positive or adverse
Jact on respect for human rights. In fact, the Upit Waddonsy-heing
gmpetent ~ for the reasons stated above — 4o deal Uitk gross and massive

of MUHEHFiplebednmope Sequentlys-autherity. to
begwudhespenera 1

_ both-these.yuiolation:
economic and BT BT s emmata o
eaneongbitute —theiwafa

0 d

56, It would be unfounded to claim that this competence of the United Mations can
lead to unwerranted interfercnce of the Ormanization in the domestic sphere of
Hember States because the Organization - on the pretext of wishing to consider why
human rights are violsted in s glven country ~ could start intruding in such
delicate and typicelly exclusive matters as domestic economic policy-making,
distributicn of income, etc. This claim is unjustified and States Members of

the United Nations should not fesr illegitimate cncroachments on the part of the
OUrganization in their domestic affaips. - Actually, the United NWations can proceed
to examine the social snd economic context of human rights violations in a given
country only on two conditions: (i) that this examinetion is divectly related to
the situetion of human rights in thet country end proves necessary to clarify the
origin, the historical and social motivations or the social and economic
consequences of those violations; (ii) +that a United Nationsg hody such ag the
General Assembly has previously made a finding, in a resolution adopted by the
prescribed majority, to the effect that o certain State grossly and gystematically
violates human rights. In the view of the Repporteur, United Nations bodies are
not authorized to look into the economic or social situstion of a Member State
(or, for that matter, of any State), unless the two aforementionsd conditions are
fulfilied.

37. The existence of the above conditions constiftutes » Suffiéient saferuard for
Stetes thet the Organization will not 3o beyond the povers and the suthority which
1t derives from tl.e Charier =g interpreted and clarified by the subsequent practice.

38. The Repporteur wishes to stress a point which he believes is very important.

The report on Chile is part and parcel of the new United Nations stratesy on %(
human rig 5 the nced - so rightly emphzsized by the General Assembly in its
resolutiﬁﬁ 32/138 ~ to examine human rights Fglobally!. Indeed, the resolutions

providingfor th present report start from the assumption thot the United Nations
should not™conifine itself o pinpointing instences of gross violations of human
rights but should zlsc concern itself with the genersl context - national and
internationsl -~ of such violstions, in an effori to identify the socisl,economic -
. end politicsl rcois - both nationsl and internationsl — of such violationg.21/ |

] . i

21/ In para. 1 (@) of resolution 32/130 the General Assembly stoted that
"humen rights question should be exsmined zlobally, teking into account both the
over~sll context of the various societies in which they present themselves as yell
as the need for the promotion of +he full dignity of the humen person asnd the j
development and well~being of the society’ (emphasis added). '
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Another resson behind the report on Chile vee spell d om,9 in peneral Tern
the Genarel Aszembly., in itg afore mentzonnd i ok 50, where the Asby
of la

steted that "the achicvement azting prog
rirhts is dependent upon sound snd effcctive natlonal
of sconomic 9nd chwnl d uelopm 0, a8 I@COFﬂlﬁed by bhu Proolﬂmatﬁon off

1plementation of hably
d international polica
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39, It is worth recalling in this connexion that before resolution )@/150 WAS
adopted by the Genersl Assenbly, scversal States stressed the necd to investigaie

inter alia the csuses of gross violetions of humen rishis as well ag their

international selting.  Thus, the representstive of Cuba said that during "the
new phase which the Third Committee [of the Genersl Assembly | was about to enter,
the competent orgsns of the United Wations responsible for human rights cuestions
should give priority sttention to the causes which made the enjoyment of economic,
social snd cultural rights impossible, and especially the issue connected with

the prompt establishment of & new international economic order”{gg/

A0. The statement made by the r@present ative of Iren ils of particuler importance,
both because she approached the whole mattier of humsn rights and because she was one
of the main sponsors of the draft resolution which was subsequently adopted ss
resolution 32/130. She gtated: '

Tt vag esgential to redefine those concepte, broadening them s¢ as 1o
create tho conditions of confidence and cc—operation required for effective
action to promobe all humsn rights throughout the world. Tor thet purpose,
it waes necessary first of a2ll fo avoid tresating questions concerning human
rights in isclation from all other humsn ploblomu, in particulsr economic
ones. The internstionalization of those gucstions went hend in hand with
the increasincly close interdependence between nations. There could be no
real co-operation in the implementaiion of individual rights and civil and
political righte if no such co-operation was forthcoming for the
implementetion of the rights of peoples and economic, social and cultural
richts. Secondly, vhile it was true thet suwift action hed to be taken in-
the case of messive and flagrant viclations, human rights could not be
effectively promoted if people considered ounly the effevcts and refused to
ponder the underlying causes of the problems involved, ceuses which should
be considered in their true - international as well a8 national -
perspective”-gj/

22/ AJC.3/32/SR.4%, pava. 10.

0% A/C.B/BE/SH.@S? para. 27.
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4l. The Rapporteur belisves that the report on Chile wust be viewed in this
perspective. The same spproach lies behind the aforementioned report submitied
in 1977 by T RHETIFE on the adverse consequences for the enjoyment of humen
rights of political, military, econcmic snd other forms of assistance miven to the

colonial and racist régimes insowthermdfrice.2l/ It mey be noted in passing that
no one hes raised any objection 4o this report on the grounds thet it was contrary
to the domestic jurisdiction of & Member State of the United Nations. It is not

the intention to say here that the humen rights sitvation in Chile is similar %o
thet obtaining in South Africs. The Rapporteur wishes only to point ocut that the
Jnited Nationg decided in 1974 4o make = study of the forelimn economic ssgistsnce to
3 Member State, and thst no objection of principle has been mede, negither at that

A=

time nor later, to the cerrying out of such a siudy, This precedent should

therefore constitute s further rosson for rejecting the Chilean ohjections.

5. Domestic jurisdiction and the motivations behind
United Nations resclutions

2. 1In Objectihg to the competence of +the United Nations to undertake the present
seport, the observer for Chile advanced in 1977 a specific argument. Ile pointed
ut that "the draft resolution [which was subsequently adopted as

resolution 11 (XX¥) ] envisaged measures which were designed, whethor intentionally
o not, to fulfil the unconcealed cohjective of the enemiss of Chile, i.e., the
werthrow of the present Government. It therefore constituted unsceeptable
nterference in the internal affsirve of his country“{gj/ The Rapporieur considers
hat the attribution of thig objective either o the framers of resclution 11 (ZX%)
T to the majority of the Sub-Commission that adopted it, or even %o the Rapporteur
iimself, is not corroborated by any evidence whatsoever. In particulsr, it finds
o support in the statements made in the Sub~Commizsion. Therefore, it csnnct but
e regarded as sheer speculation. Of course, representstives of Member Stotes are
ree to advance conjectures about what they consider to be the resl intention behind,
r the main purpose of, reasolutions adopted by United Wations bodies or to expIress
helr own anticipation of the sction that will be telen by the United Hetions.

n that case, however, their statements will of necessity have o merely political
ignificance, witkout any besring on the legal question whether the plea of

omestic jurisdiction is rightly relied upon.

24/ B/ow.a/sun.2/385
25/ E/ON.4/%ub.2/SR.797, para. 32.
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C. Scope.of the stbudy

. The terms of reference of this study are laid down in-Bub=Cofnission
Saweluwbion 11, (XXX}, which requested the Rapporteur "o analyse the volume,
origing, meve?onmdhb and significance of the asgistance given to the pres ent
régime in Chile and to study whebther a guantitative or qualitative change in -the
aid now being given might contribute “o restoring respect for human rights in
Chile".

A Tn order to identify his exect mandate the Rapporteur considered it
necessary bo examine the debates that preceded the adoption of Commission on
Tuman Rights resolution 9 (XXLTIT) - from which the Sub-Commission derives its
authority in this specific arss - Tthe discussion which toolk place in 1977 in the
Sub-Commission on the occasion of the adoption of the aforementioned

resolution 11 (30X), and the comments and suggestions made et the thirty-fourth
gession of the Commission on Human Rights during the consideration of the ‘
Rapporteur'!s progress report ‘E/CN ﬁ/l;b?). On the basis of those debates and of
“the fext of Sub-Commission regolution 11 (XXX}, the Repporteur concluded that the
report entrusted o him should have the scope and purpose set forth in the
following paragraphs.

45. Tirst, the study Geals with the impact that foreign econcmic assistance may
have on all humean richta, be they civil and political or sconomic, social and
culdural. Naturally, economic, social and cultural rights should receive primary
smphasis in the study, because it is on these rights that foreign economic
assistance may have a more direct bearing. This was stressed by the

Sub—Commission itself. In setting forih the raasons behind the undertaicding of the

present study, it stated, in the fourth preambular paragraph of

resolution 11 (XXX}, that it was “deeply concerned at the indications contained
in *he report [of the Ad Hoc Working Croup on Chils] that constant and flagrant
violetions of humen rights in Chile continue to occur and in particular that the
ceonowic, social and cultural rights of the vast mejority of the Chilean people
ave grossly dirnresarded”. The report will therefors focus on whether economic
‘agzistance grantel by Stales and foreign sostitutions goes 1o the needy people.
In other words, a main purpose of the study is to see whether such assistance is
used %o promoie employment, to provide better housing and nut rltlon and. To make
teducation accessible to 1arge segments of the population.

: s g
ofhissmendates,, The Rapportetnr ﬁtron.ly'bellevea
him to loeok into this ares of human rights as
vell., The linl: betuecn forcisgn economic assistance and the promotion, or
digregord, of civil and politicel rights is not-direct and manifest hul complex
ahaTd) Iuﬁulvacetuﬂ. In addition, for the reasons stated below {see para.75 ff.),
the Rapporteur has not had direct evidence available, mor has ke had the
cpporfunity to verify in loce how this lini tekes QhLD@ in Chile. The analysis
on this subjsct has therefore proven particularly difficult.

folitical TS,
that the Sub-Commission requoated

‘l.

},_n.
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47, Secondly, as stated in péragraph 35 abdve, the study is not intended to
consider the economic situation of Lhile ner se, mor is it meant to pass

Jud mement on whether the assistance given by States or international ingtitutions
to Chile is economically viable or effective. The study centres instead on
human rights.: Iiuda.desiemed to d gorrelations beiween woreig. economic
agslgtance @il wespect, g igbié;in Chile¢h*Foréign economic assligtance
will be considered‘only'ln 80 far as it interferes with, or furthers respect for,
human rights, :

48, Thirdly, the report focuses on the assistance being given to the present
Govermment of Chile and does not attempt a systematic comparison with any prior
veriod. HNevertheless, to the extent that it has proved useful for shedding
light on the present situation, or explaining specific features of it, reference
o pre-1973 conditions has been regarded as warranted, .

49, Fourthly, the study examines the flow of foreign capital to Chile,
including commercial loans, private loans, loans from States, loans from
international organizations, ag well as foreign investments. The question
whether foreign investments in Chile should also be dealt with in the report has
been answerced in the affirmative by the Hopporteur for the fellowing reasons.
sub—Commission resolution 11 (XXX)g which sets forth the terms of reference of
the Rapporteur, uses broad and flexible terminology to indicate the scope. and
purpose of the study. In the fifth preambuler paragraph, reference is made to
"foreign aid, assistance and investwents in Chile from fovermmental,
intergpvernmental‘and private sources". In the preambular paragraph of section T
of the resolution mention is wade of "ecoromic aid and agsisbance” whereas in
operative paragraph 1 of section T reference .ig made to "the various forms of
aid extended to the Chilean authorities” and in operative paragriph 3 of the
same section mention is made first of "asgistance" and then of "aid" without any
qualifying adjectives. In the opinion of the Repporteur, this use of a variety
of terms is indicative of an inteniion 1ot to confine the scope of the study to
one specilic category of Toreign aid; otherwise the framers of the resolution
would have always used a single term with a single meaning. It is therefore |
apparent from the very text of the rescluvion that the Sub~Commission intended
to give the study the wides<t Possible scope. In addition, the debates that
mreceded the adoption of the resolution made it clear that the Sub-Commission
expected the Rapporteur to consider all contributions to the Chilean economy -
coiming from abroad. The philosophy behind the resolution is t¢ have a study
undertalen which will reveal vhether the present situation of human rights in
Chile draws benefit Tfrom, or is instead vorsened by, the granting of foreign
loens or capital. Tn other words, the study is designed to agcertain whether
the flow of foreign capital into Chile helps to lmprove the situation of human
rights there, or whether 1t-dis instead instrumental in causing a deterioration
of that situation. In dhe light of this general goal, it seems to the Rapporteur
that a discussion of foreigm invegstuwents in Chile must perforce come within the
province of his study.

0. Pifthly, the provisions of Sub—Commission resolution ll_(XXX) seem to exmclude
‘rom the scope of the study sny economic or commercial relation with Chile that
les not take the form of ascistance or aid. In the opinion of the Rapporteur,
wrral bilateral trade should mot be regarded as a form of assistance to a
overnment, Consequently, he will not corsider mormel cowmercial exchanees in the
resent report.  The Rapporteur wishes to point out that he get forth this
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delimitation of the scope of The report in the Commission on HﬂmanARights_gé/
following a request for clarification made by = mmmber of the Commission. 27/ Wo
pember of the Commission expressed doubts or reservations about the above

delimitation, an” the Rapporteur thereforsz considers thet the Commission spproved

it.

51. Sixthly, operative paragraph 1 of section I of Sub-Commission

resolution 11 (¥XX) reguests. the Rapporteur to study the consequences of the
various forms ol aid extended "o the Chilean authorities'; and operative
paragraph 3 goes on to provide that he should inquire into the foreign economic
asgistance given "o the present régime in Chile"., T4 follows that in principle
the renort should focuu only‘mn thﬁ aﬁglgtanre graﬁteu to 1 ent Government
authori ; ; Cov 1es or

= r“ouunlde

8

, s perating: e Ly peo This cate*ory
of foreign economic assistance is relevant %o the presenr report in two respects.
Firstly, it is granted by Govermments which have decided to withhold economic
assistance to the Chilean authorities be ecause of the gross violations of human
rights comwnitied by those auvthorities, This attitude is indicative of the
reaction of Covermments and foreisn institutions to gross disregard of human rights
in Clile. The examination of the form of economic asslstamce in questicn can
therefore enable the Rapporteur to show to what extent Covermments and foreign
institutions have taken this attitude vis-a- -vig Chilée. Secondly, this Iind of
agssistance is undoubtedly one of the forms of fo?elgn economic ald .which are
designed to contribute to the realization of economic, socizl and culfural rights
in Chile. Its consideration and assessment could therefore provide useful
suggestions for the action to be taken by the international community vis-a-vis
Chile. : :

53. The Rapporteur believes that, although a literal interpretation of operative
paragraphs 1 and 3 of section I of Sub-Comuission resolution 11 (XXX) seems to
exclude exemination of this form of assistance, such examination is warranted by
the whole spirit of the resolution. Furthermore, the preambular paragraph of
section T of the resolution uses a rery broad turm1P010ﬁy'(”Considering that it is
important to study the impact of foreign economic aid and assistance on respect
for hmman rights in Chile"), which no doubt can be interpreted as maling allowance
for the abqvc form of assistance as well.

54. The Rapporteur is, howovel, awvare fhat the main focug of his study should be
on the assistance provided ¥o the Chilean asuthorities. e will therefore deal
with the assistance chammelled throueh wrivate human_marian.institutions only very
briefly.

26/ B/CH. A/S

1458, para.25.
27/ B/CN,4/5R. ,5 para. 10,
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D, Methodology

55. BeFOIe'ﬁtarLinb to explore The impact of forelgn economic assistance on
respect for human rlghts i Chile, 11 is appropriate to deal with three general
questioris of method.

1. Models of comnexions between human rights and
foreign econcmic assistance

56. TFirst, it seems useful, for the purposes of research, to establish a kind
of general and abstract model of the possible correlations between foreign
economio_assiétance and respect for human rights in countries where civii,
political, economic, sccial and cultural rights are indisputably violated. | ‘
The ustabllghlng of general patterns, unrelated to the concrete situation of the
country under c¢onsideration - Chile ~, can furnish some general and prellmlnary
points of reference for the specific investigation of how that correlation takes
shape in the specific country that we have to consider. Assuming (1) that a
country undeniably violates human rights on a2 large scale and (2) that it is
granted foreign economic assistance by other States and by international
organizationg, the following abstract situations could be visualized.

57. First, there can be a situation characterized by the lack cf any direct
or indirect relationship between foreign ecencmic assislance and respect for,
or disregard of, human rights. It could turn ocut that foreign economic,

asgistance has. no bearing whatsocever on the hufan rights situation in a glven )
counixvg in that it neither favours respect Tor human rights nor proves. _
detrimental & their realization. Clearly, this bypothetloaT absence of ahy -
nexus befween foreign economic ‘assistance and human rights is mot easy to .,
establisgh in concreto. Arguavly, this situation takes place whenever it can
be proved that the cessation of the flow of economic aid from abread is, or
would be, immaterial. to respect for human rights in a given country.

58. Secondly, if, by contrast, a correlation between foreign economic
assistance and suman rights can be egtellished, there could be ey hvpothe
TWangeneral et tuationss

(a\ Foveign -economie assistance does 1ot bepeflt the-nee

thiskcasegsf@xeignﬂeconnmlc wesls tanoeﬁls
in that country, in Lhat (1) & it

condisbionssofaihe.
the ..... oppxess¢v g

population and prove<~ to be audltlonal to the endeavours of the State authorities
to implement sociel, economic and cultural rights; _(l}}-lﬂ some-areas, i1



B/CE.4/5ub.2/412 (Vol.I)
2 i

covide housing
otherwise -

af.destituwbe people, e.g. by

improves dipectl IRe3
heglth cars etc. to groups of peop

edugation, employme

without such economic assistance - could not better their living conditions;

o~

(iii) it dzeetly. cr