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UNAIDS Submission to Independent Expert on protection against violence and discrimination based on sexual orientation and gender identity
Report to the Human Rights Council Report on colonialism and sexual orientation and gender identity
Introduction
The Secretariat of the Joint United Nations Programme on HIV/AIDS (UNAIDS) welcomes the opportunity to make this submission. 
UNAIDS works to support countries, communities, and other stakeholders to remove human rights barriers and improve societal enablers such as laws, policies, reduction of stigma and discrimination and violence, harmful gender norms and inequalities, and promote the health and wellbeing of women and girls, and men and boys, trans and other gender diverse persons in all their diversity in order to end AIDS as a public health threat by 2030. 
Decades of experience and evidence from the HIV response show that the colonial laws that discriminate on the basis of sexual orientation and gender identity, notably those criminalising same-sex sexual acts and those that target gender expression, such as cross dressing or “impersonation laws” have a devastating impact on the health and wellbeing of gay men and other men who have sex with men and trans persons. These harms are exacerbated by the related harmful gender norms and attitudes that lead to stigma and discrimination on the basis of sexual orientation and gender identity, and are compounded by intersecting inequalities, including on the basis of, sex, race, health status, involvement in sex work, drug use and socio-economic status.[footnoteRef:2] In the new Global AIDS Strategy 2021-2026: End Inequalities. End AIDS States have committed to take action against such colonial social, cultural and legal structures, as a critical element in ending AIDS as a public health threat for everyone. [2:  Throughout the Strategy, the term “ending AIDS” is used to refer to the full term “ending AIDS as a public health threat by 2030”, which is defined as a 90% reduction in new HIV infections and AIDS- related deaths by 2030, compared to a 2010 baseline.] 

Question 3: Laws in place today
UNAIDS monitors laws that criminalise consensual same-sex sexual behaviour or gender expression. Currently 67 countries criminalise consensual same-sex sexual behaviour.[footnoteRef:3] In 2022 UNAIDS reported that 20 out of 143 reporting countries criminalise and/or prosecute transgender persons. The vast majority of these laws stem from colonization and the enacting of British-style criminal codes. While a number of countries have since repealed these laws, still others have expanded or strengthened the punitive nature of these laws. For example, Uganda criminalises same sex conduct in the colonial era penal code by prohibiting "carnal knowledge of any person against the order of nature". New legislation has taken a harsher view of same sex conduct, which is punished by life imprisonment in the penal code. The Anti-Homosexuality Act introduces the death penalty for aggravated homosexuality.[footnoteRef:4]  [3:  Please note that this number differs from ILGA which reports 64 countries. The UNAIDS figure includes two countries that continue to criminalize same-sex sexual activity within the military (Republic of Korea and Venezuela) and where same-sex sexual activity is criminalized at a local, but not national level (Indonesia). UNAIDS National Commitments and Policy Instrument  https;//lawsandpolicies.org ]  [4:  Uganda. Anti-Homoesexuality Act 2023] 

Question 7: impact of gender- and sex-regulating colonial laws on the enjoyment of human rights by LGBT persons? 
While substantial progress has been made in reducing HIV infections and AIDS related deaths, this progress has not benefitted all populations equally, with gay men and other men who have sex with men and trans persons among those being left behind in the response. Since 2010, annual numbers of HIV infections among adults have decreased by 30%. However, in an analysis of 2010-2019 data, there was no evidence that annual infection numbers have decreased among transgender women and it is estimated that annual numbers of infections have actually increased by 25% for gay men and other MSM since 2010.[footnoteRef:5]  [5:  Updated data will be available in mid-July 2023] 

These two populations bear a disproportionate burden of global HIV infections. In 2021, 21% of new infections globally were among gay men and other MSM, while 2% of new infections were among transgender women. Outside of sub-Saharan Africa, 41% of new HIV infections were among gay men and other MSM and 3% of new infections were among transgender women. In terms of relative risk, in 2021 the risk of acquiring HIV was 14 times higher for transgender women than other adult (15-49) women, and 28 times higher for gay men and other MSM than other adult (15-49) men. Overall, key populations[footnoteRef:6] and their sexual partners bore the burden of 70% of HIV infections worldwide in 2021 and 94% of infections outside of sub-Saharan Africa.[footnoteRef:7]  [6:  Key populations are groups of people who are more likely to be exposed to HIV or are living with HIV. Their engagement is critical to a successful HIV response. In all epidemic settings, key populations at higher risk of HIV infection include gay men and other men who have sex with men, transgender people, people who inject drugs, sex workers and their clients, and people in prisons and other closed settings.]  [7:  Updated information available in mid-July 2023] 

Criminalization impacts the right to health and to non-discrimination
Criminal laws, such as those introduced by colonizing countries, create significant barriers to accessing health information and services, increasing the risk of acquiring HIV and reducing access to testing and treatment. 
Recent research in ten countries in sub-Saharan Africa shows that HIV prevalence among gay men and other MSM living in countries that criminalize same-sex relations is five times higher than in countries without such criminal penalties. In countries where there have been recent prosecutions, HIV prevalence is almost 12 times as high.[footnoteRef:8]  [8:  C Lyons et al. Associations between punitive policies and legal barriers to consensual same-sex sexual acts and HIV among gay men and other men who have sex with men in sub-Saharan Africa: a multicountry, respondent-driven sampling survey. Lancet HIV. 2023 Mar;10(3):e186-e194. doi: 10.1016/S2352-3018(22)00336-8.] 

Knowledge of HIV status among gay men and other men who have sex with men who are living with HIV was three times higher in countries with the least repressive lesbian, gay, bisexual and transgender people (LGBT) laws than in countries with the most repressive LGBT laws.[footnoteRef:9]  [9:  Stannah J et al HIV testing and engagement with the HIV treatment cascade among men who have sex with men in Africa: a systematic review and meta-analysis. Lancet HIV. 2019 Nov;6(11):e769-e787. doi: 10.1016/S2352-3018(19)30239-5] 

Conversely, there was a positive correlation between better HIV outcomes and the adoption of laws that advance non-discrimination, the existence of human rights institutions and responses to gender-based violence.[footnoteRef:10] [10:  Kavanagh M, et al Law, criminalisation and HIV in the world: have countries that criminalise achieved more or less successful pandemic response? BMJ Glob Health. 2021 Aug;6(8):e006315. doi: 10.1136/bmjgh-2021-006315] 


Stigma, Discrimination and Violence
Structural factors, such as stigma, discrimination and violence that arise out of binary concepts of gender and heteronormative attitudes can similarly severely impact the availability, access, acceptability, quality and uptake of HIV prevention, testing, treatment and care and support services. Discrimination based on sexual orientation and/or gender identity intersects with other forms of discrimination for different groups, including based on race, ethnicity, indigenous status, age, HIV status, gender, disability, and socioeconomic status, migrant status, drug use or involvement in sex work.[footnoteRef:11]  [11:  HIV and Gay Men and Other Men Who Have Sex with Men: Human Rights Fact Sheet Series, 2021, p. 1.  https://www.unaids.org/sites/default/files/media_asset/03-hiv-human-rights-factsheet-gay-men_en.pdf] 

Across cultures, many other terms have been used over time to describe gender identities and expressions that differ from the sex assigned at birth.[footnoteRef:12] Precolonial gender identities and their contemporary iterations do not match these ideas, for example muxes in Latin America,[footnoteRef:13] hijra in South Asia,[footnoteRef:14] and ‘male daughters’ and ‘female husbands’ in Africa, [footnoteRef:15] the fa’afafine in Samoa, the fakaleiti of Tonga and the pinapinaaine of Tuvalu and Kiribati.[footnoteRef:16] During the colonial period, a binary understanding of gender,  women and men, was promoted and introduced into legislation and in some cases criminalised cross-dressing.[footnoteRef:17] [footnoteRef:18]  [12:  HIV and transgender and other gender-diverse people—Human rights fact sheet series 2021. Geneva: UNAIDS; 2021. (https://www.unaids.org/sites/default/files/media_asset/04-hiv-human-rights-factsheet-transgender-gender-diverse_en.pdf).]  [13:  Ramirez, J., Munar, A.M., 2022. Hybrid gender colonization: The case of muxes. Gender, Work & Organization 29, 1868–1889.. https://doi.org/10.1111/gwao.12884]  [14:  Governing Gender and Sexuality in Colonial India The Hijra, c.1850-1900 Hinchy, J, 2019, Cambridge University Press]  [15:  Ifi Amadiume, Male Daughters, Female Husbands: Gender and Sex in an African Society]  [16:  UNDP, UNAIDS. Enabling effective responses HIV in Pacific Island countries. Fiji. 2009. Enabling-Effective-Responses-to-HIV-in-Pacific-Island-Countries-Drafting-Instructions-for-Human-Rights-based-Legislative-Reform.pdf (hivlawcommission.org) ]  [17:  Ibid.]  [18:  Giuseppe Campuzano, Reclaiming travesti histories, in Cornwall, A, and Jolly, S, ed., Sexuality Matters, IDS Bulletin Volume 37 Number 5, Published: October 1, 2006, (https://bulletin.ids.ac.uk/index.php/idsbo/article/view/914) ] 

Both structural discrimination (i.e. discriminatory laws, policies and institutionalized practices) and societal discrimination (i.e. due to rejection, mistreatment and social exclusion and lack of gender recognition by others) hinder HIV prevention, testing, treatment, care and support services and other sexual and reproductive health (SRH) services, including gender-affirming care.[footnoteRef:19] [footnoteRef:20]  [19:  Alencar Albuquerque G, de Lima Garcia C, da Silva Quirino G, Alves MJ, Belém JM, dos Santos Figuerido FW, et al. Access to health services by lesbian, gay, bisexual, and transgender persons: systematic literature review. BMC Int Health Hum Rights. 2016;16:2.]  [20:  Blondeel K, de Vasconcelos S, García-Moreno C, Stephenson R, Temmerman M, Toskin I. Violence motivated by perception of sexual orientation and gender identity: a systematic review. Bull World Health Organ. 2018; 96(1): 29–41.] 

Stigma and discrimination have also been found to have a profound negative impact on mental health for transgender people, which can affect their vulnerability to HIV and access to care.[footnoteRef:21] [footnoteRef:22] Transgender people, particularly trans women, have specifically referenced stigma as a powerful deterrent for accessing treatment or staying in care.[footnoteRef:23] Studies show that transgender women who have experienced stigma in health care are three times more likely to avoid health care than transgender women who have not experienced stigma.[footnoteRef:24] Data reported to UNAIDS between 2017 and 2021 shows that, among reporting countries (n = 4), the percentage of transgender people experiencing stigma and discrimination in the past 6 months ranges from 44% to 91%.  The percentage of transgender people who avoid seeking health care due to stigma and discrimination, among reporting countries (n = 11) ranges from 6% to 68%.[footnoteRef:25]  [21:  WHO. Consolidated guidelines on HIV prevention, diagnosis, treatment, and care for key populations, 2016 update. Geneva: WHO; 2016; ]  [22:  Poteat T, Scheim A, Xavier J, Reisner S, Baral S. Global epidemiology of HIV infection and related syndemics affecting transgender people. J Acquir Immune Defic Syndr. 2016;72 Suppl 3(Suppl 3):S210–9.]  [23:  Remien RH, Bauman LJ, Mantell JE, Tsoi B, Lopez-Rios J, Chhabra R, et al. Barriers and facilitators to engagement of vulnerable populations in HIV primary care in New York City. J Acquir Immune Defic Syndr. 2015;69(1):s16– s24.]  [24:  Socías ME, Marshall BD, Arístegui I, Romero M, Cahn P, Kerr T, et al. Factors associated with healthcare
avoidance among transgender women in Argentina. Int J Equity Health. 2014;13(1):81.]  [25:  UNAIDS Global AIDS Monitoring, 2022 (https://aidsinfo.unaids.org)).] 

Recent data reported through GAM shows that in average 16% of gay men and other men who have sex with men report have avoided health care due to stigma and discrimination, ranging from 1% to 97%.[footnoteRef:26] [26:  UNAIDS Global AIDS Monitoring, 2022 (https://aidsinfo.unaids.org/)] 

Lack of equal recognition before the law has been found to fuel stigma and discrimination against trans persons, while reforming laws to provide for a change of gender on identity documents can have a profound impact in reducing such stigma. A study in Argentina on the impact of law reforms to allow change of gender on identity documents found that after the law was introduced, only 30% of survey participants reported experiencing discrimination based on gender identity, compared to 80% prior to the law reform. Prior to the legal change 48.8% of transgender women interviewed reported needing to abandon their education due to stigma. This dropped to 4% after the law was introduced.[footnoteRef:27] [27:  Fundación Huésped. Ley de identitad de género y accesso al cuidado de la salud de las personas trans en Buenos Aires : Fundacio Huésped; 2014.] 

Deeply entrenched stigma and prejudice against LGBTI people—and discriminatory laws and regulations that foster a climate where hate speech, violence and discrimination are condoned—perpetuate high levels of violence against LGBTI communities. Acts of violence range from daily exclusion and discrimination to torture and arbitrary killings. Significantly, there is no comprehensive and systematic data on the number of victims of violence, but as the Independent Expert has estimated, there are millions every year.[footnoteRef:28] Violence against transgender people is highly prevalent and widespread.[footnoteRef:29] In a study in eight sub-Saharan African countries, 33% of the transgender women surveyed said that they had been physically attacked at some point in their lives, 28% had been raped and 27% said that they were too afraid to use health-care services.[footnoteRef:30] A 2020 systematic review of 74 quantitative data sets on intimate partner violence in transgender populations found a median lifetime prevalence of physical intimate partner violence among transgender individuals of 38%.[footnoteRef:31]  [28:  Report of the Independent Expert on protection against violence and discrimination based on sexual orientation and gender identity. A/HRC/38/43. 11 May 2018 (https://undocs.org/A/HRC/38/43).]  [29:  Ganju D, Saggurti N. Stigma, violence, and HIV vulnerability among transgender persons in sex work in Maharashtra, India. Cult Heal Sex. 2017;19(8):903–17; Peitzmeier SM, Malik M, Kattari SK, Marrow E, Stephenson R, Agénor M, et al. Intimate partner violence in transgenknikder populations: systematic review and meta-analysis of prevalence and correlates. Am J Public Health. 2020;110(9):e1–e14; UN Human Rights Council. Report of the Independent Expert on protection against violence and discrimination based on sexual orientation and gender identity (A/HRC/38/43), 2018; Ganju D, Saggurti N. Stigma, violence, and HIV vulnerability among transgender persons in sex work in Maharashtra, India. Cult Heal Sex. 2017;19(8):903–17.]  [30:  Poteat T, Ackerman B, Diouf D, Ceesay N, Mothopeng T, Odette KZ, et al. HIV prevalence and behavioral and psychosocial factors among transgender women and cisgender men who have sex with men in 8 African countries: a cross-sectional analysis. PLoS Med. 2017;14(11):e1002422.]  [31:  Peitzmeier SM, Malik M, Kattari SK, Marrow E, Stephenson R, Agénor M et al. Intimate partner violence in transgender populations: systematic review and meta-analysis of prevalence and correlates. Am J Public Health. 2020;110(9):e1-e14.] 

Intersectionality
A strong body of evidence shows that intersecting inequalities fuel the HIV epidemic and block progress towards ending AIDS. By reducing inequalities, we will be able to dramatically reduce new HIV infections and AIDS-related deaths. That, in turn, will contribute to a host of positive social and economic outcomes and accelerate progress towards sustainable development for all. For example, a recent review of research regarding gender-based violence against transgender people in the US discussed the intersections of gender identity and involvement in sex work. Social determinants including stigma and discrimination that lead to fewer employment opportunities, among other factors, has meant that between 20 – 75% of transwomen in the US engaging in sex work in their lifetime compared to 1% of cisgendered women. Transgender women involved in sex work report high levels of police harassment and violence and reduced ability for condom negotiation.[footnoteRef:32] [32:  Wirtz AL, TPoteat TC, Malik M, Glass N. Gender-Based Violence Against Transgender People in the United States: A Call for Research and Programming. Trauma, Violence and Abuse. 2018; (XX)X 1-15] 

The Global AIDS Strategy, as referenced earlier, focuses on a high coverage of HIV and SRH services together with the removal of harmful punitive laws and policies, gender inequalities and stigma and discrimination. These targets address the inequalities on which HIV, COVID-19 and other pandemics thrive and put people at the centre, particularly those already marginalized including young women and girls, adolescents, sex workers, trans and gender diverse people, people who inject drugs and gay men and other men who have sex with men. 
Lack of Data on LGBTI Populations
An ongoing challenge relates to a lack of data and information for LGBTI populations, both in terms of population sizes and data relating to health. Criminalisation, stigma and discrimination can lead to a negation of the existence of LGBTI communities in different countries or sub-national regions. A 2017 study comparing population size estimates for gay men and other MSM across 154 countries found that countries that criminalize same-sex sexual behaviour were more likely to report implausibly low numbers of gay men and other MSM compared to countries that do not criminalize such behaviour.[footnoteRef:33] An analysis by UNAIDS of population size estimates estimated that, among the 52 countries that report population size estimates that meets standard criteria of quality and scope since 2016, more than 15 million people from key populations who would benefit from HIV prevention, care and treatment services are unaccounted for in population size estimates of reporting countries. The failure to include these individuals in national population estimates has a critical and damaging flow on effect on health care coverage in relation to the budgeting and roll out of life-saving health care services.[footnoteRef:34] [footnoteRef:35] Transgender and gender-diverse people are also invisibilized due to stigma, discrimination, and criminalization, which results in a severe lack of data on transgender and gender-diverse people and their health.[footnoteRef:36] [33:  Davis SL, Goedel WC, Emerson J, Guven BS. Punitive laws, key population size estimates, and Global AIDS Response Progress Reports: an ecological study of 154 countries. J Int AIDS Soc. 2017;20(1):1–8.]  [34:  UNAIDS, Unequal, Unprepared, Under Threat. UNAIDS. Geneva, 2021. P.65.]  [35:  UNAIDS is aiming to provide data specifically for gay men and other men who have sex with men and transgender women by July 2023.]  [36:  UN Human Rights Council. Data collection and management to create heightened awareness of violence and discrimination based on sexual orientation and gender identity (A/HRC/41/45), 2019. 10. Reisner SL, Poteat T, Keatley J, Cabral M, Mothopeng T, Dunham E, et al. Global health burden and needs of transgender populations: a review. Lancet. 2016;388(10042):412–436. 11. Chakrapani V. Need for transgender-specific data from Africa and elsewhere. Lancet HIV. 2021;8(5): E249– E250.] 

Inclusion of LGBTI and Gender Diverse People in Decision-making Processes 
Since the beginning of the HIV epidemic, communities most affected, including LGBTI people have been driving the global HIV response forward. However, after more than 40 years, there are still many challenges to the meaningful participation of these populations. Among 147 countries reporting participation of gay men and other men who have sex with men of key populations in developing national policies, guidelines and/or strategies relating to their health, 23 countries reported that there were no participation. Of 131 countries reporting on transgender participation, 43 reported no participation. 
Political Commitments for Tackling HIV-related Stigma, Discrimination and Criminalisation
In recognition of the importance of creating enabling legal environments and reducing stigma and discrimination, including for gay men and other MSM and trans and other gender diverse people, the Global AIDS Strategy 2021-2026 lays out targets dedicated to the societal enablers of the HIV response, known as the 10-10-10 targets. These targets aim to remove the social and legal impediments, often the result of colonial influence on laws and cultural values, that limit or deny access or utilization of HIV services. Specifically, the targets set for the implementation of the Global AIDS Strategy include that, by 2025: 
· Less than 10% of people living with HIV and key populations will experience stigma and discrimination;
· Less than 10% of people living with HIV, women and girls and key populations will experience gender-based inequalities and gender-based violence; and
· Less than 10% of countries will have punitive laws and policies that result in denying or limiting access to HIV services. This includes removing laws that criminalise same-sex sexual activity, drug use and possession for personal use, sex work and HIV criminalisation. 
The more detailed targets can be found in the Global AIDS Strategy. Modelling has shown that failure to realise the above targets will lead to 2.5 million new HIV infections and 1.7 million AIDS-related deaths by 2030.[footnoteRef:37] [37:  UNAIDS, End Inequalities. End AIDS. Global AIDS Strategy 2021-2026. UNAIDS, Geneva. 2021. P. 28] 

The UN General Assembly adopted the above societal enablers in the  2021 Political Declaration on AIDS, adopted by the General Assembly in June 2021, as well as recognised the need to increase investments in the enablers to US$ 3.1 billion in low- and middle-income countries by 2025.

If you have any questions regarding the above, please contact Emily Christie at christiee@unaids.org 
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