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The Canadian Human Rights Commission (the Commission; CHRC) is Canada’s national human rights institution. It has been accredited “A-status” by the Global Alliance of National Human Rights Institutions, first in 1999 and again in 2006, 2011 and 2016.

The Commission was established by Parliament through the Canadian Human Rights Act (CHRA) in 1977.[footnoteRef:1] It has a broad mandate to promote and protect human rights. The Constitution of Canada divides jurisdiction for human rights matters between the federal and provincial or territorial governments. The Commission, pursuant to the CHRA, has jurisdiction over federal government departments and agencies, Crown corporations, First Nations governments and federally-regulated private sector organizations. Provincial and territorial governments have their own human rights codes and are responsible for provincially/territorially-regulated sectors.   [1:  Available at: laws-lois.justice.gc.ca/PDF/H-6.pdf. Although Canada’s human rights laws are not part of the Constitution, they are considered “quasi-constitutional” in nature, meaning that all other laws must be interpreted in a manner consistent with human rights law.  ] 


The Commission’s efforts to promote and protect human rights include screening and, where possible, mediating discrimination complaints, representing the public interest in the litigation of complaints, developing policy and conducting research in consultation with rights holders and stakeholders, issuing public statements, and tabling special reports in Parliament. The Commission is committed to working with the Government of Canada as well as domestic and international partners and stakeholders to ensure continued progress in the protection of human rights, including Canada’s implementation of the rights and obligations enshrined in the various human rights treaties to which Canada is a party. 

The Commission also conducts compliance audits under the Employment Equity Act (EEA).[footnoteRef:2] The purpose of the EEA is to achieve equality in the workplace so that no person is denied employment opportunities or benefits for reasons unrelated to ability, and to correct the historic employment disadvantages experienced by four designated groups: women, Indigenous peoples, persons with disabilities and racialized people.[footnoteRef:3]  [2:  Available at: laws-lois.justice.gc.ca/PDF/E-5.401.pdf.]  [3:  The Commission notes that the terms “visible minority” and “Aboriginal” are increasingly outdated, and as such, they are used only to reflect their official usage in Canadian legislation and in Statistics Canada survey data. Where other terms (such as Indigenous or racialized) can be used, the Commission supports this.] 


In 2019, the Commission was mandated with several new responsibilities under the Accessible Canada Act (ACA), the Pay Equity Act, and the National Housing Strategy Act. The Commission was also designated as a body responsible for monitoring the Government of Canada’s implementation of the United Nations Convention on the Rights of Persons with Disabilities (CRPD), in accordance with article 33.2 of the Convention.

In the spirit of constructive engagement, the Commission wishes to provide the following written submission to the Committee on the Rights of Persons with Disabilities (the Committee) for the development of the Committee’s Draft Guidelines on Deinstitutionalization, including in emergencies. 

The Commission welcomes and supports the Committee’s efforts to create guidance for States parties with respect to deinstitutionalization and the implementation of article 19 on the equal right of all people with disabilities to live independently and be included in the community. Though our recommendations are by no means comprehensive, we offer the following specific recommendations for the Committee’s consideration at this time.


RECOMMENDATIONS  
	
1) Recommendations Related to Access to Accessible Housing

Paragraphs 31, 32, 51: 

We are encouraged to see the Guidelines prioritize the provision of adequate housing and an adequate standard of living for persons with disabilities. This reflects the priorities that we have heard from rights holders in Canada. In our role as the national mechanism to monitor Canada’s implementation of the CRPD, we conducted a public engagement process that revealed that two of the three top areas of concern for people with disabilities in Canada are housing and poverty.[footnoteRef:4]   [4:  Available at https://www.chrc-ccdp.gc.ca/en/resources/infographics  ] 


The Special Rapporteur on Housing’s report ‘on adequate housing as a component of the right to an adequate standard of living, and on the right to non-discrimination in this context’ noted that:

Institutionalization is a clear example of how violations of the right to housing occur when disability is misconstrued as a medical condition. Removing persons with disabilities from the general population and subjecting them to isolation and extreme social control is rationalized on the basis that they are being provided with “treatment” or “care”.[footnoteRef:5]   [5:  Available at https://undocs.org/Home/Mobile?FinalSymbol=A%2F72%2F128&Language=E&DeviceType=Desktop&LangRequested=False ] 


We wish to emphasize the indivisibility and interdependence of the right to adequate housing with other human rights.  The enjoyment of these rights is at the heart of the lived experience of persons with disabilities, and they are central to a life of dignity, autonomy, participation, inclusion, equality and respect for diversity.

We therefore recommend that an explicit link be made between deinstitutionalization and the right to adequate housing as understood in the International Covenant on Economic, Social and Cultural Rights (ICESCR).[footnoteRef:6] We also recommend that reference be made to the Special Rapporteur’s report on adequate housing as a component of the right to an adequate standard of living, and on the right to non-discrimination in this context. [6:  Available at https://www.ohchr.org/en/instruments-mechanisms/instruments/international-covenant-economic-social-and-cultural-rights ] 




2) Recommendations Related to Intersectionality

Paragraph 38:

The recognition and consideration of intersectionality is a critical component of the guidance on deinstitutionalization and we are pleased to see it included. People with disabilities have various intersecting identities and living situations which have shaped their experiences. This recognition of the diversity of experiences allows for a more inclusive approach to these guidelines and must be duly considered to inform any efforts around deinstitutionalization. 

We wish to highlight in particular the experience of Indigenous peoples in Canada.  Canada has a long and dark history of institutionalized child neglect, abuse and discrimination, including systematically separating Indigenous children from their families, culture and identity. The legacy of the residential school system looms large over many aspects of Indigenous lives, and continues to have a detrimental impact on the well-being of Indigenous communities in Canada. Studies have linked these impacts of residential schools, and the lack of healing supports and services, to intergenerational institutionalization in other modern-day institutions like the child welfare system and the correctional system.[footnoteRef:7] [footnoteRef:8] [footnoteRef:9] Indigenous people, including those with disabilities, are drastically overrepresented in both these institutions. [7:  Available at https://fpcfr.com/index.php/FPCFR/article/view/105/169 ]  [8:  Available at http://www.kanikanichihk.ca/wp-content/uploads/2017/07/Incarcerated-Aborginal-Parents-and-Their-Children.pdf ]  [9:  Available at https://digitalcommons.osgoode.yorku.ca/cgi/viewcontent.cgi?article=1396&context=jlsp ] 


Indigenous children represent 7.7% of all children in Canada, but make up more than half the number of children in foster care.[footnoteRef:10] In 2019, the former Special Rapporteur on the Rights of Persons with Disabilities reported that many Indigenous children with disabilities in Canada are often removed from their homes because of the lack of appropriate support services in Indigenous communities and sent to long-term care facilities, away from their families and communities, to receive services that are not culturally appropriate. The Special Rapporteur also found that some families are afraid of reporting the disability status of a relative due to the risk of separation.[footnoteRef:11] [10:  Available at https://www.sac-isc.gc.ca/eng/1541187352297/1541187392851 ]  [11:  Available at https://documents-dds-ny.un.org/doc/UNDOC/GEN/G19/348/81/PDF/G1934881.pdf?OpenElement ] 

 
In 2020, Indigenous overrepresentation in federal custody reached a “new historic high”, surpassing 30% despite the fact that Indigenous peoples account for only 5% of the general Canadian population.[footnoteRef:12] Furthermore, the Office of the Correctional Investigator, in 2019, found that 97% of federally incarcerated Indigenous women were diagnosed with a mental health disorder and 92% were found to have moderate to high substance abuse needs.[footnoteRef:13]  [12:  Available at https://www.oci-bec.gc.ca/cnt/comm/press/press20200121-eng.aspx]  [13:  Available at https://www.oci-bec.gc.ca/cnt/rpt/pdf/annrpt/annrpt20182019-eng.pdf] 


We recommend that the guidelines be developed with consideration of the unique experiences of Indigenous people with disabilities with regard to institutionalization including residential schools, prisons, and foster care. More specifically, we recommend that the section on Intersectionality be expanded to include a specific recognition of the history of institutionalization of Indigenous peoples. 

3) Recommendations Related to Institutionalization

Paragraph 14:

The Commission notes that the proportion of prisoners with disabilities – and mental health disabilities in particular – continues to increase in federal prisons, with mental health issues more prevalent in Canadian prisons than in the general population.[footnoteRef:14] These facts fit within a context of deeply concerning reports that the Commission has highlighted to the Committee Against Torture: that recent prison population growth has been exclusively driven by increases in the composition of racially, ethnically and culturally diverse prisoners, and that the situation for certain groups, such as Indigenous prisoners, has deteriorated further.[footnoteRef:15]   [14:  Available at https://www.oci-bec.gc.ca/cnt/rpt/pdf/annrpt/annrpt20142015-eng.pdf ]  [15:  Available at https://tbinternet.ohchr.org/_layouts/15/treatybodyexternal/Download.aspx?symbolno=INT%2fCAT%2fIFR%2fCAN%2f45205&Lang=en ] 


Individuals with mental health disabilities are one of the most vulnerable populations within correctional facilities. In June 2021, the Office of the Correctional Investigator (OCI) in Canada noted that correctional institutions lack the appropriate capacity, resources and infrastructure to manage serious mental health conditions, and, as a result, many prisoners are incarcerated in settings that are ill equipped to respond appropriately to their symptoms and behaviours, which can often exacerbate or amplify their mental health disabilities.[footnoteRef:16] The Commission echoes the concerns expressed by OCI.  [16:  Available at https://www.oci-bec.gc.ca/cnt/rpt/annrpt/annrpt20202021-eng.aspx ] 


Overall, the lack of services for prisoners with mental health disabilities has far-reaching implications in the correctional setting. For example, inmates with mental health disabilities may be inappropriately identified as having “behavioural problems” instead of a mental disability, leading to the imposition of a higher security classification rather than mental health care.[footnoteRef:17] The OCI has also repeatedly noted that an overall lack of accessible mental health services means that many offenders – including Black and Indigenous offenders – are incarcerated in settings that are ill-equipped to respond appropriately to their symptoms and behaviours. As a result, their mental health problems deteriorate to the point where they result in violations of institutional rules, altercations with staff and other offenders, and, often, self-harm.[footnoteRef:18] [17:  Available at https://www.oci-bec.gc.ca/cnt/rpt/annrpt/annrpt20202021-eng.aspx]  [18:  Ibid] 


The CHRC has previously noted that the problem is particularly acute in institutions designated for women, despite the fact that the vast majority of federally-sentenced women have a mental health disorder.[footnoteRef:19] These women are more likely to be placed in maximum security and a significant number engage in chronic, repetitive self-injurious or suicidal behaviour.[footnoteRef:20]   [19:  OCI Annual Report 2017-2018 at p. 85, available at: https://www.oci-bec.gc.ca/cnt/rpt/pdf/annrpt/annrpt20172018-eng.pdf; and OCI Annual Report 2016-2017 at p. 14, available at: http://www.oci-bec.gc.ca/cnt/rpt/index-eng.aspx. ]  [20:  OCI Annual Report 2017-2018 at p. 87, available at: https://www.oci-bec.gc.ca/cnt/rpt/pdf/annrpt/annrpt20172018-eng.pdf; and OCI Annual Report 2016-2017 at p. 62, available at: http://www.oci-bec.gc.ca/cnt/rpt/index-eng.aspx.] 


It is important to note that a web of complex and intersecting factors lie at the root of the “pipeline to prison” and over-incarceration of certain segments of the population including people with mental health disabilities. These factors include, amongst others: historical disadvantage, systemic and institutional racism, colonization and the residential school system, discrimination and violence, socio-economic disparity, including inadequate housing and a lack of educational and employment opportunities, a lack of appropriate and culturally-relevant health and community services and supports. Other factors also include over-policing of certain groups including Indigenous people, racialized individuals, people with mental health disabilities, and those experiencing homelessness.

We recommend that these guidelines include a particular focus on prisons as institutions that house people with disabilities, including mental health disabilities. 
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