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We are now seeing that countries across the globe are gradually relaxing COVID related restrictions. This may be a sign that the virus is losing its previous severity and the humanity may hopefully be turning the COVID page of its history. However, there must be lessons learned for future generations. With the benefit of hindsight, we must ask what could have been done better to ensure that the gap between poor and rich did not affect the enjoyment of such basic rights as the right to health. Moreover, given that “Right to Health is a fundamental right indispensable for the exercise of other human rights (CESCR General Comment 14, paragraph 1. Farid - e.g. right to life)” what could have been done to mitigate the consequences of the breach of the right to health for other human rights, and in particular for the right to life. 

The core of the right to health

Obviously, there may be ambiguities concerning the scope of the right to health under CESCR and complexities in implementation of this right to the full extent, i.e. reaching the highest attainable standard of health. The CESCR Committee recognized that there are “formidable structural and other obstacles resulting from international and other factors beyond the control of States that impede the full realization of article 12 in many States parties” (GC 14, para. 5). Indeed, the scope of the right to health may vary from one jurisdiction to another depending on the availability of resources. Nevertheless, the core of the right to health which manifests itself in the access to basic medical care is undeniably universal, demanding international community to cooperate to ensure this fundamental core to every human being.  Article 12, paragraph 2 of CESCR provides for the steps to be taken by the States Parties to the Covenant to achieve the full realization of this right which inter alia include (a) …; (b). …; (c). “the prevention, treatment and control of epidemic, endemic, occupational and other diseases”. As I noted it is understandable that a lot depends on the availability of resources and indeed, reaching the highest attainable standard of health may look as an aspirational objective. However, some aspects of this right can be implemented more expediently. These aspects form the core of the right to health. In general comment No. 3, the Committee confirms that States parties have a core obligation to ensure the satisfaction of, at the very least, minimum essential levels of each of the rights enunciated in the Covenant. In the Committee’s view, these core obligations (or obligations of comparable priority) include inter alia … (c) the obligation “to take measures to prevent, treat and control epidemic and endemic diseases” and a State party cannot, under any circumstances whatsoever, justify its non-compliance with the core obligations which are non-derogable.
International cooperation 
In times of global challenges such as COVID the best way to address them is by taking joint action through international cooperation.  States should devise effective means of taking concerted measures against the disease.  Article 2 of the ICESCR serves this very purpose and states that “Each State Party to the present Covenant undertakes to take steps, individually and through international assistance and co-operation, especially economic and technical, to the maximum of its available resources, with a view to achieving progressively the full realization of the rights recognized in the Covenant by all appropriate means, including particularly the adoption of legislative measures”. The wording of Article 2(1) of the Covenant may sound elusive and complex. In fact, some suggest that the commitment to international cooperation contained in the Covenant can hardly be characterized as a legally binding obligation upon any particular state to provide any particular form of assistance. But as Professor Alston puts it, “it would, however, be unjustified to go further and suggest that the relevant commitment is meaningless”.		
Article 2 is worded in the spirit of Article 56 of the Charter of the United Nations, the specific provisions of the Covenant (arts. 12, 2.1, 22 and 23) and the Alma-Ata Declaration on primary health care, which stipulate that States parties should recognize the essential role of international cooperation and comply with their commitment to take joint and separate action to achieve the full realization of the right to health. Moreover, given that some diseases are easily transmissible beyond the frontiers of a State, the international community has a collective responsibility to address this problem. The economically developed States parties have a special responsibility and interest to assist the poorer developing States in this regard. This is particularly so in respect of fulfilment of core obligations, more specifically, to obligations to ensure the minimum essential level of the right to health. 		
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