Layla McCay’s submission to the Working Group’s report on respecting the rights of LGBTI people in the context of business activities: fulfilling obligations and responsibilities under the UNGPs
			February 2024

1. Introduction

I welcome the opportunity to provide input to the report of the Office of the United Nations High Commissioner for Human Rights (OHCHR) on respecting the rights of LGBTI people in the context of business activities. I write in my personal capacity of having recently conducted research on this question to inform my book Breaking the Rainbow Ceiling: How LGBTQ+ people can thrive and succeed at work, published May 2024 by Bloomsbury Business.[footnoteRef:1] The book demonstrates that LGBTQ+ people are less likely than their peers to be promoted into the most senior roles in the workplace, and identifies ways to reduce barriers to career progression. It is based on interviews with LGBTQ+ people who have achieved senior roles at work to understand the barriers they encountered and how they overcame these barriers to achieve career success. In this submission I provide the information from that research which is pertinent to the Working Group’s report.  [1:  McCay, L. (2024). Breaking the Rainbow Ceiling: How LGBTQ+ people can thrive and succeed at work (1st ed.). Bloomsbury Business. ] 


Note: this submission does not provide the full extent to which States may fail to meet obligations and responsibilities under the UNGPs but focuses on the key areas identified in research for the book Breaking the Rainbow Ceiling. 

2. Research methods

Research for the book Breaking the Rainbow Ceiling took the form of analysis of existing research and surveys conducted across the world that examined the experience and outcomes of LGBTQ+ people at work. This was combined with new interviews with 42 LGBTQ+ people in sixteen countries, the majority of whom held senior leadership roles in their organisation; a smaller number of more junior interviewees provided perspectives of current experiences at entry level and mid-career. This research produced insights into the impact of being LGBTQ+ in the context of business activities across the world, and consideration of the impact of interventions relevant to respecting the rights of LGBTI people at work.


3. Ways in which lesbian, gay, bisexual, transgender, and gender diverse and intersex (LGBTI) people experience human rights impacts in the context of business activities (with consideration to the Universal Declaration of Human Rights):



a. Article 2: Everyone is entitled to all the rights and freedoms set forth in this Declaration, without distinction of any kind

There is significant evidence that across the world, LGBTI people continue to experience discrimination. This includes discrimination in employment decisions, discrimination in treatment in the workplace and discrimination in opportunities and protections provided to LGBTI people at work. 


b. Article 3: Everyone has the right to life, liberty and the security of person.

A UK survey in 2018 identified that in the past year, 3% of white LGBTI workers, and 10% of LGBTI workers who were black or from minority ethnicities had experienced physical harassment or assault at work[footnoteRef:2].  [2:  Bachmann, C.L. and Gooch, B. (2018). LGBT in Britain: Work Report. Stonewall.] 



A 2021 Williams Institute survey in the US[footnoteRef:3] revealed a quarter of LGBTI employees experienced sexual harassment at work because of their sexual orientation or gender identity. A 2019 Trades Union Congress survey in the UK [footnoteRef:4] found this had happened to seven out of ten LGBTI workers, including unwanted touching and rape. Lesbians, bisexual women, and transgender women, particularly those of minority ethnicities, and LGBTI people with disabilities, were most likely to experience serious sexual assault.  [3:  Williams Institute, UCLA (2021). LGBT People’s Experiences of Workplace Discrimination and Harassment.]  [4:  Trades Union Congress (TUC) (2019). Sexual harassment of LGBT people in the workplace.] 



The surveys showed that the majority of sexual harassment and assault cases were perpetrated by co-workers, and 12% by managers. Most incidents occurred in the workplace itself, though to a lesser extent occurred on work-related visits, and at conferences and social events. One in every six LGBTI workers in the Trades Union Congress survey reported experiencing sexual harassment from their colleagues via social media. Some survey respondents described their colleagues and managers responding to reports of sexual harassment or assault with amusement or deeming them inconsequential. Many LGBTI workers chose not to report incidents due to concerns they would not be believed, fearing negative career repercussions, and believing (often due to previous experience) that no action would be taken by managers or employers against the perpetrator.


c. Article 12: No one shall be subjected to arbitrary interference with his privacy, family, home or correspondence, nor to attacks upon his honour and reputation.
Several LGBTI people interviewed for the book Breaking the Rainbow Ceiling described having at some point felt the need to maintain privacy about their sexual orientation or gender identity at work, including due to fears of safety and discrimination. Some described colleagues, managers and the press interfering with their right to privacy regarding their sexual orientation or gender identity, and that of their partner and family. Some provided examples of being ‘outed’ at work, where a person reveals someone’s sexual orientation or gender identity without their permission. This can have either the inadvertent or intentional effect of attacking that person’s honour and reputation (and that of their family) in jurisdictions or business settings where certain sexual orientations or gender identities may be viewed in a negative way. Some described negative consequences such as losing their job or losing other business-related opportunities as a result. 

d. Article 15: Men and women of full age, without any limitation due to race, nationality or religion, have the right to marry and to found a family. They are entitled to equal rights as to marriage, during marriage and at its dissolution.


Article 19: Everyone has the right to freedom of opinion and expression


Article 22: Everyone, as a member of society, has the right to social security and… the economic, social and cultural rights indispensable for his dignity and the free development of his personality.


Several LGBTI people interviewed for the book Breaking the Rainbow Ceiling described that lacking the right to marry and to found a family in some jurisdictions has affected their rights at work including experiencing discrimination in access to: health insurance and other benefits; family housing; and spouse visas and support during business-related relocation. They described their families being unrecognised by their employer, in contrast to their colleagues who were not LGBTI whose families received recognition and formal status for access to benefits. The variation across States and sometimes regions also affected LGBTI people who had married in a jurisdiction that recognised same sex marriage but found their marriage and associated rights unrecognised in other jurisdictions, leading to discrimination compared to the rest of the population, including potentially being unable to relocate for work. 


Several LGBTI people expressed concerns that in countries where some aspect of being LGBTI is illegal or otherwise deemed socially unacceptable, there may be negative repercussions including interference from the State and extending to jail, corporal and capital punishment for being known to be LGBTI. This creates an unsafe working environment for LGBTI people and can get in the way of business enterprises fulfilling their human rights obligations. 


This variation in jurisdictions where it is safe to express that a person is LGBTI creates unacceptable risk for workers who are openly LGBTI in one jurisdiction and are then required to travel to a different jurisdiction for work where their rights are less protected. This causes discrimination in opportunity for LGBTI people who may be unsafe or otherwise unable to take up job opportunities or even attend business meetings in certain countries, including those that would support their career or business opportunities. 

4. Ways in which LGBTI people experience impact with regard to the Guiding Principles on Business and Human Rights:


a. The State duty to protect human rights


In many States being LGBTI is not considered a protected characteristic, and indeed may be considered legal cause for human rights abuse including discrimination and other negative consequences including torture and cruel, inhuman or degrading treatment or punishment. Variations in State approaches to LGBTI rights can create challenge for business enterprises operating across jurisdictions. Inconsistencies at State or regional level regarding the extent to which LGBTI people’s human rights are protected can negatively affect global business operations and inhibit businesses seeking to foster respect for human rights. Conversely, States that permit discrimination against LGBTI people in certain jurisdictions or by certain employer categories risk creating confusion and fostering human rights abuse.


b. The corporate responsibility to protect human rights


Research tells us that there is variation in the extent to which business enterprises incorporate LGBTI people into their commitment to respect human rights and prevent negative human rights impacts. This can occur when State-level approaches make it challenging for business enterprises to protect against human rights abuse for LGBTI people in the workplace. It can also occur when business enterprises choose to deviate from State requirements to respect human rights, often due to prejudice against LGBTI people, local policies that run contrary to State human rights obligations, or simply due to a lack of knowledge about how to protect human rights for this group of people. 

Some LGBTI people interviewed for the book Breaking the Rainbow Ceiling identified the importance of commitment to human rights obligations that includes LGBTI people at the highest levels of a business enterprise; they observed that when the task of upholding human rights obligations is delegated downwards, either commitment to applying these obligations to LGBTI people is reduced, or when it is upheld, support at the most senior levels of the business enterprise may not be guaranteed. Where expertise about how to protect the rights of LGBTI people is not available in-house, external expertise should be sought.


5. Recommendations 

a. States should recognise that explicitly and fully incorporating LGBTI people is part of meeting their international human rights obligations and ensure that regional approaches are aligned with the State’s human rights obligations. Ensuring baseline obligations are consistent across all States will empower consistency in global business operations.


b. Business enterprises should fully understand their human rights obligations as they apply to LGBTI people and use the State’s obligations as the minimum standard for their own approach to LGBTI inclusion.


c. Accountability for upholding human rights, explicitly including LGBTI people, should be held at the highest levels of the business enterprise. 


d. UNHCR should be explicit about the detail of what meeting human rights obligations for LGBTI people means, to help support States and business enterprises in meeting these obligations.




