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On human rights challenges in addressing and countering all aspects of the world drug problem 

15 May 2023 

Joint submission by Eleos Justice, Faculty of Law, Monash University, Capital Punishment Justice Project (CPJP), and Anti-Death Penalty Asia Network (ADPAN) [footnoteRef:1] [1:  Eleos Justice: https://www.monash.edu/law/research/eleos; CPJP: https://www.cpjp.org.au; and ADPAN: https://adpan.org  ] 


This submission focuses on States’ use of the death penalty for drug offences. It argues that the United Nations Office on Drugs and Crime (UNODC) needs to take a consistent approach in opposing the death penalty for drug offences and be a leader in global drug policy reform that shifts attention from an enforcement-based mode of drug control to a harm reduction approach.  

Failure of the global war on drugs and capital drug laws 
[bookmark: _Ref134706195]Over 60 years have passed since the initiation of the UN Single Convention on Narcotic Drugs. It is widely accepted among drug policy experts that the global war on illicit drugs has failed, with devastating consequences for individuals and societies around the world.[footnoteRef:2] Various countries have moved away from a drug policy based on criminal punishment to a harm reduction approach—but others continue to pursue a punitive drug policy, including the use of the death penalty for drug related activities. Despite international standards being clear that the death penalty is only permissible for the ‘most serious crimes’, defined as intentional killing, 35 countries retain the death penalty for a range of drug offences.[footnoteRef:3] Instead of disrupting drug cartels, capital drug laws in practice operate to punish ‘drug mules’, who are typically recruited from marginalised groups with intersecting vulnerabilities and are easily replaced.[footnoteRef:4]   [2:  See eg Global Commission on Drug Policy, War on Drugs: Report of the Global Commission on Drug Policy (2011) 2,4,17. ]  [3:  Giada Girelli et al., The Death Penalty for Drug Offences: Global Overview 2022 (Harm Reduction International, 2023) 8, 15, 19. ]  [4:  Mai Sato and Sandra Babcock (eds.) Silently Silenced: State-Sanctioned Killing of Women, (Eleos Justice, Monash University and Cornell Center on the Death Penalty Worldwide, 2023).] 


In 2022 alone, there were at least 285 known executions for drug offences—a significant increase from 131 in 2021 and 30 in 2020.[footnoteRef:5] Drug-related executions are confirmed or assumed to have taken place in Iran, Saudi Arabia and Singapore—and in China, North Korea and Vietnam, the accurate figures cannot be determined due to secrecies surrounding executions.[footnoteRef:6] In April 2023, an individual convicted of conspiring to traffic around 2.2 pounds of cannabis was executed in Singapore amidst due process and fair trial concerns surrounding his conviction.[footnoteRef:7] These governments use the language of the right to health to violate the right to life, construing the death penalty as a preventative policy to protect individuals from drug related harms.  [5:  Girelli et al. (n 3) 16, 19. ]  [6:  Ibid. Aside from known or assumed executions, at least 303 people were sentenced to death in 18 countries, an increase of 28% from 2021 (Ibid). Further, in certain countries, governments engage in extrajudicial killing of drug users and traffickers: in the Philippines, between 12,000 and 30,000 people have been killed in President Rodrigo Duterte’s ‘war on drugs’ from 2016 to 2019. In Bangladesh, 466 people were allegedly killed by authorities in 2018 alone, under the guise of an anti-drugs war, during what appeared to be a wave of extrajudicial executions. (International Criminal Court, Situation in the Philippines: Decision on the Prosecutor’s request for authorisation of an investigation pursuant to Article 15(3) of the Statute, No. ICC-01/21 (15 September 2021) para 67; Amnesty International, Bangladesh: Alleged extrajudicial killings in the guise of a ‘war on drugs’ (Web Page, 4 November 2019).  https://www.amnesty.org/en/latest/press-release/2019/11/bangladesh-killed-in-crossfire/).]  [7:  Kelsey Ables, ‘Singapore executes man for conspiring to traffic 2 pounds of cannabis’, The Washington Post (Web Page, 25 April 2023). https://www.washingtonpost.com/world/2023/04/25/singapore-execute-man-cannabis/] 


Global efforts to move away from the death penalty for drug offences
The call to move away from punitive strategies is not new: the 1961 UN Single Convention on Narcotic Drugs made it clear that the ultimate objective of the drug control system was the improvement of the ‘health and welfare of mankind’.[footnoteRef:8]  Drug policies were therefore initially developed and implemented with the aim of ‘achieving outcomes in terms of a reduction in harms to individuals and society—less crime, better health, and more economic and social development’.[footnoteRef:9] Current practices, however, have been primarily measuring the ‘success’ of enforcement, such as the number of arrests, the amounts seized, or the harshness of punishments; these measures ‘may tell us how tough we are being, but they do not tell us how successful we are in improving the “health and welfare of mankind”’.[footnoteRef:10] [8:  Global Commission on Drug Policy, War on Drugs: Report of the Global Commission on Drug Policy (2011) 5.]  [9:  Global Commission on Drug Policy, War on Drugs: Report of the Global Commission on Drug Policy (2011) 5.]  [10:  Ibid.] 


In April 2023, Malaysian parliament has passed a bill removing the mandatory death penalty for 12 offences, including drug trafficking and murder.[footnoteRef:11] However, although mandatory application is removed, the law retains the death sentence as an option for drug trafficking under the Dangerous Drugs Act 1952.[footnoteRef:12] As demonstrated in the case of Malaysia, political leadership plays a crucial role in moving away from the death penalty. Further, while the battle for the approval of the bill was largely fought in the parliament, the reform came after relentless efforts by activists, lawyers, civil society organisations, as well as transnational and international networks, all of which have actively campaigned against the death penalty in Malaysia for years.[footnoteRef:13]  [11:  The bill also abolishes the death penalty entirely for seven offenses, including attempted murder and kidnapping. Human Rights Watch, Malaysia Repeals Mandatory Death Penalty (Web Page, 11 April 2023). https://www.hrw.org/news/2023/04/11/malaysia-repeals-mandatory-death-penalty  ]  [12:  Amnesty International, Reforms of Mandatory Death Penalty in Malaysia: What Do the Bills Say? (Web Page, (29 March 2023). https://www.amnesty.my/wp-content/uploads/2023/03/Amnesty-International_Analysis-of-the-Bills-to-Abolish-The-Mandatory-Death-Penalty-in-Malaysia_March-2023-3.pdf]  [13:  Dobby Chew, ‘A new chapter: Malaysia’s journey toward abolition’, Eleos Justice (Web Page, 11 May 2023). https://www.monash.edu/law/research/eleos/blog/eleos-justice-blog-posts/a-new-chapter-malaysias-journey-toward-abolition] 



Role of UNODC 
The United Nations also plays a crucial role in nudging retentionist States to move away from the death penalty. Various UN bodies have addressed the use of the death penalty for drug-related offences in various fora.[footnoteRef:14] UNODC has publicly stated its opposition to the death penalty, noting that drug offences do not meet the threshold of the ‘most serious crimes’ and that ‘the use of the death penalty for those convicted solely of drug-related or economic offences raises grave human rights concerns’.[footnoteRef:15] However, UNODC has not been consistent in its opposition to capital drug laws, nor has it officially integrated this position in all of its strategies. Concerns include:   [14:  E.g., Human Rights Council, Question of the death penalty. Report of the Secretary-General, UN Doc A/HRC/45/20 (13 August 2020); Human Rights Council, Situation of human rights in the Islamic Republic of Iran: Report of the Special Rapporteur on the situation of human rights in the Islamic Republic of Iran, Javaid Rehman, UN Doc. A/HRC/49/75 (13 January 2022); Human Rights Council, Item 2: ‘Annual Report and Oral Update by the High Commissioner for Human Rights on the activities of her office and recent human rights developments: Statement by Michelle Bachelet (7 March 2022); United Nations, Singapore: UN experts condemn continued use of death penalty for drug related crimes (Web Page, 28 April 2023). 
https://www.ohchr.org/en/press-releases/2023/04/singapore-un-experts-condemn-continued-use-death-penalty-drug-related-crimes]  [15:  UNODC, Drug control, crime prevention and criminal justice: A human rights perspective. Note by the Executive Director, UN Doc E/CN.7/2010/CRP.6–E/CN.15/2010/CRP.1 (3 March 2010) para 25; UNODC, The death penalty and organized crime (Web Page, 2018). https://www.unodc.org/e4j/zh/organized-crime/module-10/key-issues/death-penalty-and-organized-crime.html; UNODC, Statement attributable to the UNODC spokesperson on the use of the death penalty (Web Page, 27 June 2019). https://www.unodc.org/unodc/en/press/releases/2019/June/statement-attributable-to-the-unodc-spokesperson-on-the-use-of-the-death-penalty.html] 


· UNODC has not made any statements on the death penalty for drug offences in the past two years, despite the recent spate of drug-related executions in Iran.[footnoteRef:16]  Similarly, in November 2021, the UNODC was called upon to condemn the planned execution of Nagaenthran K. Dharmalingam in Singapore for a drug-related offence, but it failed to issue a statement before or after the execution.[footnoteRef:17]   [16:  Girelli et al. (n 3) 18. ]  [17:  Giada Girelli and Ajeng Larasati, The Death Penalty for Drug Offences: Global Overview 2021 (Harm Reduction International, 2022) 19. ] 


· UNODC’s annual reports fail to include any data on drug-related executions occurring in many countries.[footnoteRef:18] Indeed, The UNODC Strategy 2021-2025 (Strategy) is silent on the issue of the death penalty, even though it repeatedly stresses its mission to contribute to human rights and development.[footnoteRef:19] The Strategy commits ‘to support Member States to enhance the capacity of criminal justice systems to hold offenders accountable while respecting their human rights’.[footnoteRef:20] However, it fails to mention that the use of the death penalty for drug offences violates the right to life.  [18:  UNODC’s World Drug Reports, https://www.unodc.org/unodc/en/data-and-analysis/statistics/publications.html. Amnesty International has similarly observed UNODC’s failure to include any references to the death penalty in its annual reports and its Strategy for 2021-2025. Amnesty International, World Drugs Day: UNODC Must Integrate Ending Drug-Related Executions in its Work (2021). ]  [19:  UNODC, UNODC Strategy 2021-2025. https://www.unodc.org/unodc/strategy/index.html]  [20:  Ibid (emphasis added).] 


· UNODC explicitly stated in a 2012 Position Paper that if a government continues to execute individuals convicted of drug-related offences, ‘UNODC may have no choice but to employ a temporary freeze or withdrawal of support’—stressing that continued support for drug enforcement activities ‘can be perceived as legitimizing government actions’.[footnoteRef:21] However, UNODC does not seem to have followed through on this pronouncement. On the contrary, in March 2023, UNODC signed an agreement with Iran to support Iran in its drug enforcement and criminal justice policies.[footnoteRef:22] Supporting drug enforcement activities of Iran—a country that regularly executes so-called drug offenders—could result in increased convictions and thus, potentially increase death sentences and executions, making UNODC complicit in the executions.[footnoteRef:23] [21:  UNODC, UNODC and the Promotion and Protection of Human Rights: Position Paper (2012) 10. ]  [22:  UNODC, UNODC And Iran Enhance Cooperation in the Field of Drugs and Crime (Web Page, 15 March 2023).
https://www.unodc.org/islamicrepublicofiran/en/unodc-and-iran-enhance-cooperation-in-the-field-of-drugs-and-crime.html]  [23:  A similar argument has been made by Harm Reduction International, Human Rights Watch, and Penal Reform International, The Death Penalty for Drug Offences and International Support for Drug Enforcement (2010). ] 


UNODC—the very agency responsible for enforcing global prohibition of illicit drugs— in 2015 acknowledged that international drug policy based on criminal punishment has created a ‘lucrative and violent black market’.[footnoteRef:24] In this sense, States ‘that impose the death penalty for drug offenses are in fact part of the illicit drug market.’[footnoteRef:25] In sum, UNDOC needs to take a consistent approach and to provide leadership in global drug policy reforms; to put the promotion of human rights at the centre of its initiatives; and integrate the abolition of capital punishment in its strategies.  [24:  UNDP, Perspectives on the Development Dimensions of Drug Control Policy (2015) 4.
https://www.unodc.org/documents/ungass2016/Contributions/UN/UNDP/UNDP_paper_for_CND_March_2015.pdf]  [25:  Mai Sato quoted in Kelsey Ables, ‘Singapore executes man for conspiring to traffic 2 pounds of cannabis’, The Washington Post (Web Page, 25 April 2023). https://www.washingtonpost.com/world/2023/04/25/singapore-execute-man-cannabis/] 
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