Transposing the  EU Whistleblower Directive across Europe: The challenges in Bulgaria

This is CSD's contribution to the Special Rapporteur's next thematic report on freedom of opinion and expression. It takes a position on two of the key issues of the Call for submissions to the thematic report of the Special Rapporteur on Freedom of Opinion and Expression to the UN Human Rights Council: “Freedom of Opinion and Expression and Sustainable Development - Why Voice Matters”:
· “transparency, accountability, and the fight against corruption and misuse of resources in the public and private sector”
· “laws, policies and other institutional measures” to protect whistleblowing, concrete examples of whistleblowing related to sustainable development, e.g. exposure of corruption 
The Center for the Study of Democracy (CSD, Bulgaria) is actively involved in improving whistleblowing policies and culture as a regional anti-corruption actor and member of the South East Europe Coalition on Whistleblower Protection (SECWP). CSD advocates for the transposition of the EU Whistleblowing Directive. Its experts participated in the Ministry of Justice's working group to draft national legislation. They also provided comments on all draft laws submitted to Parliament.

Whistleblowers can play a key role in promoting peaceful and inclusive societies for sustainable development, as well as in ensuring access to justice for all and in building effective, accountable and inclusive institutions at all levels, as envisaged in Goal 16 of the 2030 Agenda for Sustainable Development.
The right to report crimes and abuses is based on the fundamental right of freedom of expression. It is key to the fight against corruption and for the principles for transparency and accountability. Hence, whistleblowers are entitled to and need proper protection and encouragement. Anti-corruption mechanisms that target breaches of law, fraudulent activities, unexplained wealth etc., cannot be effective if they are not accompanied by effective mechanisms to protect people who report these problems. Exposing instances of corruption from the bottom-up in both the private and the public sector is a necessary practice in order to shed light on systemic malfunctions that erode democracy and citizens’ wellbeing. Thus, anti-corruption policies should be designed using and promoting the practice of blowing the whistle. The EU Whistleblower Directive is a serious attempt to institutionalise the protection of whistleblowers within Europe, which can have an important impact in terms of preventing corruption and fraud in all sectors, as well as for the fight against environmental crime and the contribution to sustainable development. For example, Latvia is the only EU Member State that explicitly includes the protection of whistleblowers  for climate related crimes. 
However, the experience of certain countries, such as Bulgaria, shows that the EU’s momentum is not sufficient for the creation and implementation of effective whistleblower protection provisions. Political will on a national level is also of utmost importance in order to override private interests in policy-making and to create a comprehensive legal framework capable of achieving tangible results. Bulgaria is in a political crisis since 2020 with only one short-lived parliamentary backed government lasting seven months for this period. The lack of a sustainable parliamentary majority and a stable government undermines the legislative process. Bulgaria is currently under the pressure to adopt a number of reforms, especially in the realm of anti-corruption included in the Recovery and Resilience Plan for Bulgaria. However, political clashes and narrow partisan interests are hampering the process of adopting meaningful legislation. The transposition of the Whistleblower Directive is one process which was obstructed due to the current state of affairs in the country. The draft laws have been proposed in parliament and two of them have been rejected, while the third one is even less likely to pass its first reading before the present parliament is dissolved. 
The EU Whistleblower Directive introduces minimum standards for the protection of whistleblowers focused on the creation of effective, legally protected channels for information handling. The Directive requires many public and private entities to introduce their own internal channels via which potential whistleblowers can report. The Directive also appeals for the establishment of a comprehensive regulatory framework for external and public channels. It is recommendable that all three types of channels (internal, external and the mechanisms for public disclosure) are interrelated and interactive. By April 2022 , Denmark, Sweden, Portugal, Malta, France, Latvia and Lithuania have transposed the Whistleblower Directive. By the end of 2022, the legislatures of half of the remaining Member States were able to consider the drafts presented while in Romania the law was adopted and entered into force on 22 December 2022. 
The deadline for transposition of the Directive was 17 December 2021.[footnoteRef:1] [1:  Prior to the transposition of the Directive into their national legislation, many of the Member States had existing legal provisions on the issue scattered across a range of legal acts (this is still the case in Bulgaria). For instance, one of the EU Member States with existing more compact legislation providing basis for good whistleblower protection practices is Croatia. According to the Croatian Whistleblower Act, which entered into force in 2019, once an internal investigation has been carried out in response to a whistleblower, the ombudsman may conduct a second external investigation, particularly when requested by the whistleblower. To ensure the effective impact of whistleblowing, it is crucial that the bodies involved in the response to signals are independent, both in their formation, and from each other. For the time being, despite Croatia having a whistleblowing-specific law, it does not include all standards set out in the EU Directive. Another interesting example was from Latvia’s whistleblowing draft, which has attracted the attention of international experts with its provisions on climate violations  by including threats to environmental safety in the list of offences. 
] 

The small number of whistleblowing cases in Member States that have adopted appropriate whistleblower protection legislation is indicative of the fact that such practice is not yet seen as an option by the majority of people when they witness a wrongdoing at work or in the community.

The political crisis in Bulgaria led to the stagnation of reforms
In Bulgaria the partial provisions on whistleblower protection are scattered across different legal acts. There is still no systematic and coordinated mechanism for whistleblower protection in the country. The identity of signal providers can easily be disclosed and they are therefore vulnerable to all the associated risks. Moreover, not enough support measures are offered. Provisions relating to the reporting of alleged crimes and corruption contained in the Administrative Procedure Code (in force as of 12 July 2006, last amendment - SG 102 of 23 December 2022) regulates the possibility for every citizen, organization and for the ombudsman to file reports on abuse of power and corruption. It provides some general protection against acts or omissions of the administration but does not provide for a specific body which is competent to accept the signal and check. The Chief Inspectorate of the Council of Ministers and the inspectorates of the ministries created by virtue of the Administration Act (in force as of 5 December 1998,  last amendment SG 21 of 13 March 2020)  are empowered to carry out checks of signals for corruption and against unlawful or improper acts or omissions of administrative officials. The Counteracting Corruption and Illegal Assets Forfeiture Act (in force as of 18 January 2018, last amendment SG 104 of 30 December 2022), which establishes the Commission for Countering Corruption and Illegal Assets Forfeiture (hereinafter CCCIAF or Anti-Corruption Commission) аs the central body designated to receive signals for corruption. It provides for the protection of the identity and other personal data of whistleblowers, as well as protection against retaliation, but the enforcement mechanisms for protection are not sufficiently effective. This act also  also provides for the sanctioning of those who submitted wrong signals and does not allow anonymous whistleblowing.
As a Member State, Bulgaria was required to bring into force the laws, regulations and administrative provisions necessary to comply with the EU Whistleblowers Directive by 17 December 2021. At the start of the COVID-19 pandemic, in March 2020, a working group bringing together representatives of state institutions, experts, civil society organisations and businesses was established at the Ministry of Justice to draft national legislation to protect whistleblowers. It developed a draft which was published on the Council of Ministers' portal for public consultations on 21.04.2022.
After the completion of this process, in October 2022, the caretaker government has submitted the draft act to the parliament. A few days before, a group of MPs from the party Democratic Bulgaria, had already presented a similar draft act. Both drafts were voted down in December. 
In early January 2023, a group of MPs from GERB, the political party with an overwhelming majority in the current National Assembly submitted their own draft with similar provisions to the previous two.. The last proposal was adopted quickly and without public discussion and in-depth debate on 27 January, just a week before the dissolution of parliament.
The three draft laws submitted to the Bulgarian parliament generally follow the mandatory provisions of the Directive, which is why they are largely similar. The main difference between the two rejected projects and the one that has been approved is the designated central institution for external reporting and follow-up.
The two rejected draft acts proposed the Anti-Corruption Commission as the designated authority competent to receive, give feedback and follow up on reports for breaches of Union law incl. corruption. This caused a number of objections and criticisms due to the negative image of the Commission. Furthermore, the Commission was expected to undergo a critical reform, which was foreseen in the two anti-corruption draft laws tabled in 2022. Both drafts were adopted at first reading and merged into one consolidated version. In this regard, CSD experts have repeatedly suggested that anti-corruption legislation should be considered alongside whistleblower protection legislation, including taking into account the decentralised structure and the experience of inspectorates and other relevant competent authorities in receiving and processing signals. This has not been taken into account and the procedure for considering and adopting the Anti-Corruption draft act has not progressed at all.
The third proposal, submitted by GERB, proposes that the Commission for Personal Data Protection (CPDP) should exercise the powers of a central authority with rather intermediary functions. This proposal has met a number of criticism: firstly, because the experience and activities of this commission are mainly concentrated in the field of data protection, secondly, the referral of alerts to separate “competent authorities” could lead to a prolongation of the process and to a blurring of the responsibility of the central institution and the competent authorities, both to carry out the verification of the alert and to impose sanctions; moreover, the sanctioning process would be also indirect - the alert is  to be verified by a respective competent authority, it has to establish that infringements have been committed, but the acts establishing violations and the penal decrees are within the competences of the CPDP. On the other hand, the provision of an independent external audit of the work of the CPDP by the Ombudsman is seen as a positive solution in the law.  
Apart from the difference in terms of external reporting channels, similar shortcomings prevail in all proposed draft laws including the one that was voted on.
For instance, they do not provide for the investigation of anonymous whistleblowing. Whistleblowers should report their personal data to the relevant authority, which is obliged not to disclose them. However, in a corrupt administration based on informal networks and in the absence of specific safeguards, these obligations are less reliable. 'Making public' the identity of whistleblowers may affect their rights as well as discourage them and anyone else who might report wrongdoing, including corruption, by their employer or another person. Encouraging blowing the whistle remains a critical issue for countries with higher levels of corruption. 
The idea of anonymous whistleblowing continues to receive considerable interest from civil societies as it seems to be the most efficient measure against retaliation. Many civil society organisations support the idea of providing a platform to receive and process anonymous signals, although this is not a mandatory requirement of the Directive. On the one hand, the option for blowing the whistle anonymously is perceived as the measure which mostly encourages reporting of wrongdoings and which should most effectively protect the whistleblower, as it is impossible to reveal his identity. On the other hand, it is obvious that the potential processing of more alerts generated by this option would require larger human and capital resources. Moreover, if such anonymous signals are received via an online platform, it should be via a crypted channel and/or metadata should be deleted after the signals are received. Thus, additional technical skills and trainings would also be necessary. In Bulgaria whistleblowing still has negative connotations and its violations remain neglected, including due to fear of retaliation and lack of trust in non-disclosure and protection mechanisms. 
None of the above draft laws provides for effective psychological and sufficient legal support as well as the provision of information regarding these. At the same time, it is clear that in order to establish effective mechanisms for compliance with European and national legislation and to fight corruption, whistleblowers must be provided with appropriate support measures. 
Whistleblower protection is necessary to improve the enforcement of international, European Union and domestic law in many vulnerable areas (public procurement, financial services, products, transport and nuclear safety, environmental security etc.). Sustainable development cannot be achieved without upholding accountability and freedom to information. Whistleblowing can serve as one of the most effective mechanisms to prevent and detect violations and corruption once those people are granted inclusive support and protection. 
The recently adopted law in Bulgaria has not yet entered into force. Once the final adopted version is published, it will become clear how workable it is and whether it will need improvements and amendments, as well as further development with different provisions. Experts and civil society organisations will analyse and comment. The next Bulgarian parliament (to be elected on 2 April 2023) and the new government majority will need to show stronger political will to improve and implement the legal framework in order to deliver results in the handling of whistleblowing and the effective protection of whistleblowers for the benefit of society, public and private interests. 



Additional supporting materials can be found at:

https://csd.bg/blog/blogpost/2022/05/23/bulgaria-on-the-way-to-transpose-the-eu-whistleblowing-directive-statement-on-the-draft-act/
https://csd.bg/blog/blogpost/2021/12/09/bulgaria-could-restart-its-anticorruption-drive-by-ensuring-better-whistleblower-protection/


