Introduction
This submission is presented by Stichting Justice Square (SJS), a non-profit organization founded by Turkish jurists residing in the Netherlands. SJS is committed to advocating for fundamental human rights and opposing their violation, with a specific focus on the recent human rights violations in Turkey. Our activities include publishing academic and current publications, conducting analysis studies, contributing to international reports, and translating European Court of Human Rights decisions into Turkish.

Questions
1. Have judges played an active role in safeguarding democracy and upholding fundamental democratic rights in your country?

The role of judges in Turkey in safeguarding democracy and upholding fundamental rights has been significantly compromised, especially in the aftermath of the attempted coup in 2016. The European Network of Councils for the Judiciary (ENCJ) highlighted in December 2020 that the situation has not only failed to improve but has considerably worsened. The Council of Judges and Prosecutors (HSK), formerly known as HSYK, has become a mere nominal entity, with its actions demonstrating no concern for the independence of the judiciary. This situation significantly hampers the rule of law in Turkey and access to fair courts for all citizens​​.

Since 2013, the Turkish government has targeted the Judicial Council (HYSK) to suppress the independence of prosecutors and judges. This culminated in constitutional amendments in 2017 that dissolved the formal independence of the Council, placing it under executive control. The Council then became an instrument for the government to exert pressure and instill fear among judges and prosecutors, leading to forced reassignments and arrests. This not only attacked internal judicial independence but also violated the principle of the natural judge.

The 2016 coup attempt provided the pretext for an extensive purge within the judiciary, resulting in the dismissal, detention, and ill-treatment of thousands of judges and prosecutors without sustainable charges. Over 4,000 judges and prosecutors, about a quarter of the judiciary, were dismissed. Additionally, approximately 2,431 judges and prosecutors were arrested. These actions decimated the judiciary's independence and created a climate of fear and intimidation.

The arrests included members of the Constitutional Court, which had previously protected individuals' rights against the state. The dissolution of free associations of judges and the arrest of their leaders further demolished judicial independence and the rule of law. Despite the end of the state of emergency, the political control over judges and prosecutors continued. The massive recruitment of young judges and prosecutors, often without transparent selection procedures or adequate training, coupled with constant forced transfers, has cast a shadow over the impartiality and professional capacity of a significant portion of the judiciary, especially in handling cases involving the protection of fundamental rights.

These developments in Turkey illustrate a deliberate strategy to weaken judicial independence, fundamentally altering the landscape of justice. The magnitude of dismissals, detentions, and the systemic restructuring of the judicial council represent a profound shift in the balance of power, undermining the principles of democracy and the rule of law. This situation casts a long shadow over the judiciary's ability to function as an independent guardian of democratic rights and freedoms.

2. Are judges facing any obstacles, risks, or challenges in your country when fulfilling this role?

One of the primary obstacles for judges in Turkey has been the direct interference of the political regime in judicial matters. Following the 2013 corruption investigations, which implicated government officials and led to a nationwide scandal, the government's response was swift and decisive. Judges and prosecutors involved in these investigations were promptly removed from their positions, and the investigations were abruptly closed. This kind of political interference creates a significant risk for judges, as it sends a clear message that independent judicial actions against government interests could result in career-ending consequences​​.

Additionally, the aftermath of the failed coup attempt in July 2016 further exacerbated the risks faced by judges. The government's response to the coup attempt included mass dismissals and detentions of judges and prosecutors. This response was characterized by a lack of due process and was often justified under the broad and ambiguous banner of counterterrorism. This not only undermined the rule of law but also instilled a pervasive climate of fear among judges and legal professionals, deterring them from making decisions that might be perceived as unfavorable to the government​​.

Regarding challenges based on gender, racial identity, or other characteristics protected by human rights law, there is limited specific information available. However, the overall climate of repression and the undermining of judicial independence likely have implications for all judges, irrespective of their background. The systematic targeting of certain groups, like members of the Gülen Movement, suggests that affiliations or perceived affiliations with particular groups can significantly increase the risks and challenges faced by judges in Turkey​​.
	
In summary, judges in Turkey face substantial obstacles and risks in upholding the principles of impartiality and independence. These challenges are primarily driven by political interference and systemic changes that have weakened the judiciary's autonomy. The environment of fear and retaliation against judges who act independently poses a significant threat to the rule of law and the protection of human rights in Turkey.


3. Is there a specific role played by the judiciary in democratic elections?

In Turkey, the judiciary's role in democratic elections has been deeply influenced by recent political developments and systemic changes, impacting its ability to function as an independent arbiter in the electoral process.

Firstly, the judiciary's ability to impartially and effectively adjudicate election-related disputes has been compromised. This is evident in the aftermath of significant political events, where the judiciary has been used as an instrument to target specific groups or political opponents. The manipulation of legal frameworks and the judiciary's subordination to political interests hinder its role in providing a fair resolution to electoral disputes and ensuring the integrity of the election process.

Secondly, the purging of judges and prosecutors, especially following events like the 2016 coup attempt, has significantly weakened the judiciary's capacity to oversee the electoral process. When judicial independence is undermined, the confidence in the judiciary's role as a guardian of democratic principles, including the conduct of free and fair elections, is eroded. This situation is further exacerbated when the judiciary is perceived as an extension of the executive power, raising concerns about its ability to act as a neutral and unbiased entity during elections.

Moreover, the judiciary's role in protecting the fundamental rights of citizens, a cornerstone of democratic elections, has been affected. Actions against specific groups, under the guise of counterterrorism measures, without concrete evidence, reflect a broader trend of using the judiciary to suppress political dissent. This not only affects the fairness of elections but also the broader democratic environment in which these elections are held.

In summary, while the judiciary should play a crucial role in upholding the rule of law and ensuring the legitimacy of democratic elections, in Turkey, its ability to do so has been significantly challenged by political interference and systemic changes that undermine judicial independence. This situation has serious implications for the conduct and fairness of elections in the country.

4. Are there any policies or institutional arrangements in place to limit the role of judges in safeguarding democracy?

In Turkey, several key events in recent years have chronologically shaped policies and institutional arrangements, impacting the judiciary's role in safeguarding democracy:

December 2013 Corruption Investigations: In December 2013, a series of corruption investigations were launched, implicating several government officials and their relatives. These investigations marked a turning point for the judiciary in Turkey. The government's reaction to these investigations included significant interventions in the judicial system, leading to the reassignment and dismissal of various judges and prosecutors involved in these cases. This event signaled the beginning of a shift in the judiciary's role and independence.

Post-2013 Judicial Restructuring: Following the corruption investigations, the government undertook a systematic restructuring of the judiciary. This involved changes in the composition of judicial bodies and the introduction of new laws affecting judicial processes. These changes were seen as attempts to consolidate control over the judiciary and align it more closely with the government's interests, thereby limiting its independence and role in safeguarding democratic principles.

July 2016 Coup Attempt and Its Aftermath: The failed coup attempt in July 2016 was a critical juncture for the judiciary in Turkey. In the aftermath, the government initiated a large-scale purge within the judiciary, citing counter-terrorism measures. Thousands of judges and prosecutors were dismissed or detained. This massive purge significantly depleted the ranks of experienced judicial officials and instilled a sense of vulnerability and lack of independence within the judiciary.

Legal and Institutional Changes Post-2016: After the coup attempt, there were further legal and institutional changes that impacted the judiciary. These included modifications to laws governing the appointment, promotion, and disciplinary processes of judges and prosecutors. The changes increased executive influence over these processes, further eroding judicial independence.

Ongoing Challenges and International Responses: Since these events, the judiciary in Turkey has continued to face challenges in maintaining its role as an independent guardian of democracy. International bodies and human rights organizations have raised concerns about the state of judicial independence in Turkey, highlighting the long-term implications of these changes for democratic governance and the rule of law.

5. What are the approaches taken to protect judges in this role?

The approach to protecting judges in Turkey, especially in the aftermath of the 2016 state of emergency, has been marked by significant challenges, undermining their role in safeguarding democracy. This period saw extensive purges of judges and prosecutors, often without supporting evidence, which dramatically impacted the judiciary's independence​​.

During the state of emergency, the government detained thousands of judges, alleging connections with the coup attempt or affiliations with groups deemed as threats to national security. These detentions were often carried out without substantiating evidence, raising serious concerns about due process and the rule of law​​.

The forced transfer of judges continued even after the closure of the state of emergency, further destabilizing the judiciary and compromising its independence. These transfers were not isolated to the period of the state of emergency but began earlier and continued afterwards, indicating a persistent pattern of interference in the judiciary​​.

Legislative changes, such as the adoption of Law No 6524 in February 2014, increased the government's control over the High Council of Judges and Prosecutors (HSYK). This law was later challenged and partially struck down by the Constitutional Court, but it signified an increasing trend of government influence over judicial affairs​​.

The Arrested Lawyers Initiative reported that almost 5000 thousand judges and prosecutors were reassigned due to decisions that displeased the government. This trend was noted in both 2014 and 2015, highlighting a systemic issue where judges and prosecutors faced reassignments and marginalization for not aligning with government interests​​.

The International Commission of Jurists (ICJ) also reported that transfers of judges between judicial positions in different regions of Turkey were being used as a form of hidden disciplinary sanction. This practice aimed to marginalize judges and prosecutors perceived as unsupportive of the government, further eroding the judiciary's independence and its ability to act as a guardian of democracy​​.

6. Are there any additional issues you wish to raise with the Special Rapporteur in this context?
In the context of Turkey's judicial situation and the approach of the European Court of Human Rights (ECtHR) post-July 15, several additional issues merit attention from the Special Rapporteur:

Consistency in ECtHR's Approach: The ECtHR's approach to applications from Turkey, particularly those lodged after the July 2016 coup attempt, raises concerns about consistency and standardization in handling human rights violation claims. It's crucial to examine whether the ECtHR’s approach effectively addresses the unique complexities and scale of the alleged violations in Turkey during this period.

Efficiency and Accessibility of International Legal Remedies: The efficiency and accessibility of international legal remedies for Turkish citizens affected by post-coup measures are critical. Delays or perceived barriers in the ECtHR’s handling of these cases could undermine trust in international legal mechanisms and their ability to provide timely justice.

Impact of Post-Coup Legal Changes on Human Rights: The legal changes implemented in Turkey following the coup attempt have profound implications for human rights and the rule of law. Scrutinizing these changes and their impact on fundamental freedoms and judicial independence is essential to understanding the broader human rights situation in Turkey.

Challenges in Domestic Judicial Redress: The effectiveness of domestic judicial remedies in Turkey post-coup is a significant concern. Where domestic avenues are exhausted without fair resolution, the role of international bodies, including the ECtHR, becomes crucial. Evaluating the accessibility and fairness of domestic judicial processes in Turkey is vital for understanding the reliance on international legal mechanisms.

Broader Implications for Rule of Law and Democracy: The broader implications of these issues on the rule of law and democratic principles in Turkey need examination. The intersection of judicial independence, human rights protections, and democratic governance is crucial for the overall assessment of Turkey's compliance with international legal standards.

Addressing these issues with the Special Rapporteur is critical in ensuring a comprehensive understanding of the challenges facing the Turkish judiciary and the effectiveness of international mechanisms in addressing human rights concerns in Turkey. This holistic approach is necessary for formulating recommendations and actions that support the restoration and strengthening of judicial independence and human rights protections in Turkey.


Conclusion
In conclusion, the events that have unfolded since the December 2013 arrests have had a devastating impact on the judiciary in Turkey. The erosion of the rule of law, the curtailment of the Council of Judges and Prosecutors' independence, the large-scale transfers of judges, and the arbitrary arrests and detentions have created an environment of fear and intimidation. We urge the international community, through the United Nations, to take immediate and decisive action to address these violations and restore the rule of law and judicial independence in Turkey. The very foundations of democracy are at stake, and the world cannot afford to turn a blind eye to the plight of judges in our country.
