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                                     WRITTEN CONTRIBUTION 
                                                                                                                                 31.10.2022 
                                                                                                                            Dnro: 540/D.a.9/2022 
Doable  ways to enhance the participation of Indigenous Peoples in the work of the Human Rights Council” as mandated by Council resolution 48/11.
Introduction 

1. First, the Sami Parliament, on the Finnish side welcome the Human Rights Council decision to request Office of the High Commissioner to convene a four-day expert workshop in 2022, on possible ways to enhance the participation of Indigenous Peoples in the work of the Human Rights Council, and to prepare a summary report on the discussion and the resulting recommendations and to submit it to the Council prior to its fifty-third session. 
2. Memorialized in the 12 June 2013 Alta Outcome Document by Indigenous Peoples, we have been consistent in our objective of ensuring respectful and accurate recognition of the “governments, parliaments, and assemblies” and “traditional councils” of Indigenous peoples* within the United Nations. To be sure, evidence of such an effort was the envoys of the hereditary chief Deskaheh in relation to the case and petition of the Haudenosaunee to the League of Nations. With the ever-burgeoning cases of human rights concerns and violations as well as intergovernmental fora requiring our attention, our direct participation in the matters that affect us is not only a right but an imperative if we are to be able to safeguard our distinct status and overall security as Indigenous peoples. The specific language of both the Alta Declaration and the Quito Outcome Declaration are relevant and restated here. 

ALTA DECLARATION 
3. Pursuant to the universal application of the right of self-determination for all Peoples, recommends that the UN recognize Indigenous Peoples and Nations based on our original free existence, inherent sovereignty, and the right of self-determination in international law. We call for, at a minimum, permanent observer status within the UN system enabling our direct participation through our own governments and parliaments. Our own governments include inter alia our traditional councils and authorities. Recommend that States in conjunction with Indigenous Peoples establish and develop commissions of inquiry or other independent, impartial, and investigative mechanisms to document matters of impunity and other human rights concerns of Indigenous Peoples and to ensure that recommendations to governments to end impunity for violations of Indigenous Peoples’ rights are effectively implemented. We further recommend that perpetrators be brought to justice and the victims compensated and rehabilitated.  UN system enabling our direct participation through our own governments and parliaments. Our own governments include inter alia our traditional councils and authorities. 
QUITO OUTCOME DECLARATION 

4. We are dedicated to seeing this process reach a successful conclusion - creating enhanced participation for Indigenous Peoples through our own governments, parliaments, and assemblies, which include inter alia our traditional councils and authorities. We have committed our resources both human and financial to this effort. We call on the world to support us in whatever way they are able. 
Internal consultation 
5. In order both to discuss and prepare a common Sami position concerning the process itself and specifically the venues of participation, participation modalities and selection criteria towards an enhanced indigenous participation in UN, the Sami Parliament on the Finnish side invited of Sámi representatives and experts to informal dialogue about this matters The event took place in Levi on the Finnish side, 10 – 11 February 2022. 
Dialog during the United Nations Permanent Forum on Indigenous Issues 21st session 
6. The Government of Canada, in partnership with the Indigenous Peoples Coordinating body on Enhanced Participation, hosted two regional discussions in the margins of the 21st session of the United Nations Permanent Forum on Indigenous Issues. The event with the North America region was held May 3 and the event with the Arctic region was held May 4, 2022. 
7. Indigenous Peoples Coordinating body on Enhanced Participation, consisting of Mr. Kenneth Deer, Mr. Binota Moy Dhamai, , Ms. Daria Egereva, Mr. Tuomas Aslak Juuso, Mr. Ghazali Ohorella, and Mr. Gam Shimrayand and the late Mr. Estebancio Castro-Diaz was created in Quito to facilitate cooperation amongst Indigenous Peoples with regard to the enhanced participation process.
8. The Permanent Forum on Indigenous Issues Report on the twenty-first session (25 April–6 May 2022) recommends that (95):  
“The Secretary-General actively support the enhanced participation of indigenous peoples by participating in the General Assembly process, associated regional dialogues and meetings with the Temporary Committee for the Indigenous Coordinating Body for Enhanced Participation in the United Nations. Furthermore, the Permanent Forum urges Member States to consult with indigenous peoples nationally, regionally and internationally on enhanced participation and to provide financial support for related activities so as to ensure the full, effective, direct and meaningful participation of indigenous peoples in that process. 96. The Permanent Forum decides to appoint members to conduct studies at a later date to present to the Permanent Forum at its twenty-second session, in 2023.”

Exercising Self-determination 

9.  The Sami peoples on the traditional territory of Sápmi are the only indigenous peoples recognized in the republic of Finland. Their legal status as an indigenous peoples are recognized in the Constitution of Finland (731-1999), section 17.3. Section 121 establishes the Sámi Parliament as a self-government entity.  The Sami Parliament Act on the Finnish side defines a Sami homeland with borders, population it serves, a government with a right and capacity to enter into relations with the other entities, including states. This is in line with Montevideo Convention on the Rights and Duties of States.
 
10. According to Chapter 2 of the Sámi Parliament Act — Tasks of the Sámi Parliament Section 6 — Sámi Representation in  matters pertaining to its tasks, the Sámi Parliament shall represent the Sámi in national and international connections.
11. In an article in International Journal om Minority and Group rights, with the heading
A Self-Determination Approach to Justifying Indigenous Peoples' Participation in International Law and Policy Making
,  Clair Charters
 defends the legitimacy-positive impact of a “contextual-participation approach” to indigenous peoples' participation in international law-making. It argues that indigenous peoples' participation should be substantial where the issue being negotiated at the international level is of considerable interest to indigenous peoples and indigenous peoples have not consented to state representation. The “contextual-participation approach” to indigenous peoples' participation realizes the justice in indigenous peoples' claims to remedial efforts to recognize there, mostly lost and historical, sovereignty, and to contemporary and evolving legal, and largely democratic, understandings of self-determination, as expressed, for example, in the UN Declaration on the Rights of Indigenous Peoples. At the same time, it balances indigenous peoples' self-determination entitlements to full participation in international law making, as unjustifiably excluded sovereigns, with contemporary political realities.
12. While the exercise of self-determination necessarily implies the right of indigenous peoples to autonomy in their internal and local matters and their involvement in decision-making at the state level, this also imply that self-determination additionally includes the right of indigenous peoples to be represented and to participate in the international arena: the intergovernmental aspect of self-determination. The question is how far and which implication this will have in framework of enhancements of indigenous people’s participation in the different segments in the United Nation. This should at least include the right to speak at specific times, to make written submissions and adequate seating arrangements. This also means that the current participation modalities in, as well as the procedures and practices of, the Human Rights Council within the existing Institution Building package must be considered. 
Venues of participation
13. Venues of participation:  
 
i.   Recognition of the diverse political institutions of Indigenous peoples by the UN General Assembly and the Human Rights Council is necessary. Those structures or bodies within our respective societies [commonly referred to as ‘government’] that enforce, apply, and create laws, policies, values, and protocols for social and cultural cohesion should be developed. Such institutions are distinct from ‘non-governmental organizations’ that more rightly apply to civil society and organizations. In this way, Indigenous peoples’ political institutions can undertake both representation in effective and meaningful ways, practice good governance, and also be more accountable advocates on behalf of their people. 
ii.  Because the HRC is “responsible for the promotion and protection of all human rights around the globe,” every existing mechanism is of concern to Indigenous Peoples. Therefore, procedural aspects of entities should accommodate the specific aspects of Indigenous Peoples. For example, the Universal Periodic Review of UN Member States should afford Indigenous Peoples access based upon their distinct status, rights, and role. In addition, the Expert Mechanisms as well as the Treaty Bodies should have the benefit of Indigenous Peoples’ views and interpretations, including those that highlight good practices where they exist. Such access would not necessarily be “new”, but it could be a “separate” procedural role to ensure access on the vital issues concerning coverage of subject matter and compliance.   
 
iii.  The “criteria” of direct impact and indirect consequences may be necessary for determining engagement of Indigenous Peoples’ representatives and institutions. For example, given the impacts of business and enterprise on the rights and interests of Indigenous Peoples, the Forum on Business and Human Rights should specifically accommodate Indigenous Peoples political institutions rather than the present “intergovernmental and regional organizations, businesses, labor unions, national human rights institutions, non-governmental organizations, and affected stakeholders” who often overwhelm existing Indigenous peoples’ organizations and Indigenous NGOs, and do not allow for Indigenous peoples to raise their unique circumstances as rights holders. 
Participation modalities 
14. One of the definitions of the term modalities is A special attribute, emphasis, etc. that marks certain individuals, things, groups, etc. In the case of Indigenous peoples as distinct from “minorities”, “local communities”, and individual members of “civil society” is the pre-existing or inherent right of Indigenous to self-determination – UN Declaration, Article 3 Indigenous peoples have the right to self-determination. By virtue of that right they freely determine their political status and freely pursue their economic, social, and cultural development.  
      *As noted above, the desire is for an accurate recognition of Indigenous peoples’     

       political institutions and substantive and procedural accommodation to ensure 

       the political and intellectual space for Indigenous Peoples in every relevant    

       matter.  
i.  Existing procedures and practices should be adjusted and curated to ensure the full and effective participation of Indigenous Peoples representative institutions throughout the HRC and its mechanisms and bodies. 
ii.  Procedural steps could be taken to devote sessions of HRC venues solely and specifically to Indigenous Peoples political institutions. For example, the so-called Indigenous peoples’ resolution consideration by the HRC could devote a full day to IP political institutions to share their views and concerns over those of the HRC and UN Member States. The same could be done in every other HRC body or mechanism – the inclusion of Indigenous peoples’ specific sessions. 
 
iii.  The automatic inclusion of a separate, distinct Indigenous Peoples’ political institution roster wherein it is the responsibility of the respective entity to guarantee that it is up to date. A similar format is used within the Arctic Council to ensure registration of the leadership of the Permanent Participants who are responsible for maintenance of representation, e.g., the Head of Delegation, etc.  
Selection mechanism 

15. A procedural mechanism is what is needed and not necessarily a body, especially when UN Member States are fully cognizant of the exercise and expression of the right of Indigenous peoples to self-determination. So-called “eligibility” or “selection” mechanism should never involve the oversight of UN Member States for purposes of “accreditation”. The precedent set by the International Indigenous Peoples’ Forum on Climate Change essentially gains and forwards the names of individuals to serve on the newest constituted body under the UNFCCC. Regional representation is determined by the Indigenous peoples themselves. Names are forwarded and accepted on this basis.  
16. Far too many examples of UN Member State influence and interference in selection processes defy recognition of and respect for self-determination of the Indigenous Peoples concerned. Furthermore, a preambular paragraph of the UN Declaration on the Rights of Indigenous Peoples explicitly states that “the situation of indigenous peoples varies from region to region and from country to country and that the significance of national and regional particularities and various historical and cultural backgrounds should be taken into consideration” – the same should be true for Indigenous Peoples political institutions in relation to both modalities and selection. 
17.  In paragraph 57 of the report ( A/75/255) on ways and means of promoting participation   
       at the United  Nations of indigenous peoples’ representatives on issues affecting them 
      (A/HRC/21/24), the Secretary-General suggested that any preliminary or preparatory 

      process that explored the participation of indigenous peoples’ representatives should   

      consider a number of important questions, including the following: (a) Criteria for 

      determining eligibility of indigenous peoples’ representatives for accreditation as such; (b) 

      Nature and membership of the body to determine the eligibility of indigenous peoples’ 

      representatives for accreditation; (c) Details of the process, including the information 

      required to be submitted to obtain accreditation as an indigenous peoples’ representative. 

     (d) Procedures that will make the participation of indigenous peoples’ representatives 

      meaningful and effective.
Selection criteria:
18. On selection criteria, its seams that’s it is general   understanding   that  self-identification be an essential factor, together with state recognition as a significant but not a determinative factor. It is important to understand that trying to define Indigenous Peoples is against the spirit of the UNDRIP and also controversial approach when taking into account ICCPR and recent decisions from the Human Rights Committee in the case of Tiina Sanila-Aikio vs. Finland (CCPR/C/124/D/2668/2015) where the committee confirmed the right of self-determination to Indigenous Peoples on self-identification.
19. It seems that there is a general recognition that a mechanism should be established to accredit Indigenous Peoples representative institutions for a new accreditation status that would allow the institutions to participate in their representative nature of a Indigenous People to the Human Rights Council and its different functions. I seem also to be largely agreed that the selection and accreditation process must be fair and transparent for both indigenous peoples and states, without a binding non-objection clause. 
20. In our view the representative nature of an institution is important to be taken as a founding criterion, when defining which institutions are eligible to apply and meet set criteria’s. For example, in our view, it is important that an institution claiming to represent an Indigenous Peoples has a clear accountability to the people in question, is selected and/or representative of a people taking into account different traditions and customs of the Indigenous People. In the case of several claims for one Indigenous People, it needs to be clearly seen or measured by criteria’s which institution enjoys the trust of Indigenous People in question. A new accreditation status under the Human Rights Council should be established taking into account what is mentioned above, naming the new status as Representative Institutions of Indigenous Peoples, taking in to account the rights of self-identification and self-determination as in the UNDRIP. 
� https://www.jus.uio.no/english/services/library/treaties/01/1-02/rights-duties-states.xml


� https://heinonline.org/HOL/LandingPage?handle=hein.journals/ijmgr17&div=15&id=&page=


� Dr. Claire Winfield Ngamihi Charters and Dr. James Anaya were appointed by the President of the General Assembly as Advisers on the process of the enhanced participation of Indigenous Peoples at the UN in July 2016
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