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1. Introduction and Mandate

The South African Human Rights Commission (‘SAHRC’ / “Commission”) welcomes the opportunity to provide input to the Special Rapporteur on the right to adequate housing and the Special Rapporteur on extreme poverty regarding the decriminalisation of homelessness and extreme poverty. 

The Commission is an independent institution established by sections 181(1)(b) and 184 of the Constitution of the Republic of South Africa, 1996 (Constitution), to promote respect for human rights and a culture of human rights; promote the protection, development and attainment of human rights; and monitor and assess the observance of human rights in the Republic. The Commission has additional powers and functions in line with the South African Human Rights Commission Act, 40 of 2013. The Commission is a recognised ‘A’ status national human rights institution in terms of the Paris Principles.

The SAHRC has developed a five-year strategy underpinned by the recognition of the country’s human rights environment and key challenges, namely poverty; unemployment; inequality; and violence.[footnoteRef:1]  It should be noted that in September 2023, the SAHRC hosted a National Dialogue on ‘Homelessness from a Law Enforcement Perspective’.  The dialogue brought together a wide-range of stakeholders including law enforcement officials, municipalities, civil society organisations, government departments, and law clinics and sought to undertake an integrated approach, to addressing issues of homelessness from a law enforcement perspective. [1:  These are further expanded through human rights priority areas as identified and regularly revised by the Commission  such as, (i) Pro-Human Rights Budgeting; (ii) Good Governance, anti-corruption and human rights; (iii) Health; (iv) Education; (v) Human Settlements, water and sanitation; (vi) Land and food security; (vii) Environment and food security; (viii) Civil and political rights and; (ix) National Preventive Mechanism under the OPCAT.  These priority human rights areas are further analysed through the transversal issues which further align to specific areas, under the themes of, Inequality; Children; Gender; Disability; Older Persons; Migrants and Business and Human Rights. Refer to the SAHRC Revised Strategic Plan 2020 to 2025, dated 7 March 2023. ] 


It is against the aforementioned backdrop of the Commission’s mandate and work, that the institution accordingly responds to the call for input by the Special Rapporteur on the right to adequate housing and the Special Rapporteur on extreme poverty.  

2. SAHRC response to questions 
2.1	Laws or regulations that prohibit begging, eating, sleeping, or performing personal hygienic activities in all or certain public places (please kindly include the wording of these laws and regulations and specify whether they are effectively enforced).
South Africa consists of nine provinces with 257 municipalities that have certain by-laws which apply in their area of jurisdiction. There is no consistency in the content and application of municipal by-laws in the various provinces.

By way of example, there are perceived discriminatory by-laws in the City of Cape Town, which relate to Streets, Public Places and the Prevention of Noise Nuisances (2007) and the Integrated Waste Management By-law (2009).[footnoteRef:2] These by-laws criminalise homelessness by making it a crime for persons living on the street to conduct ordinary life-sustaining activities. This entails sleeping, camping, resting, bathing, erecting a shelter, or keeping personal belongings in public. Further, these by-laws make it a crime to “beg,” lie down, sit, or even stand in a public place. Such activities were described “anti-social behaviour” and have consistently been used to issue fines of up to R2 000 (South African Rand) against homeless people for unavoidable conduct. The SAHRC have received several complaints that these by-laws are allegedly used by law enforcement officers to threaten, harass, and arrest homeless people. In some instances, they are used to forcefully displace homeless people and confiscate their possessions. The consequence of the by-law is that it unintentionally criminalises the very condition of being homeless. For many years, the SAHRC has received complaints about the deleterious impact these by-laws have on the livelihoods, safety, security, and dignity of people experiencing homelessness.[footnoteRef:3] The Commission met with the City of Cape Town to highlight how the enforcement of these by-laws may violate the South African Constitution and violates the rights of people experiencing homelessness.[footnoteRef:4] [2:  Accessible at: https://openbylaws.org.za/bylaws/cpt ]  [3:  Accessible at https://www.iol.co.za/capeargus/news/sahrc-asked-to-probe-continued-onslaught-against-the-homeless-people-in-mitchells-plain-cf7903e1-fb5d-46b7-98b4-a8fa0d14fb6d. ]  [4:  Accessible at https://www.sahrc.org.za/index.php/sahrc-media/news/item/2024-ct-s-by-law-on-fines-for-homeless-violates-rights-says-sahrc ] 


It is notable that the by-laws are mostly vague and permit for arbitrary arrests as provides law enforcement officials with a broad discretion for enforcement. This subsequently results in unnecessary and high volumes of arrest.  It is well documented that South Africa experiences high levels of overcrowding in correctional centres.  It is therefore concerning that the by-laws may contribute to an already strained criminal justice system by arresting persons for conduct related to homelessness.  

It should be noted that South Africa does not have a National Policy on Homelessness.  However, some municipalities have developed their own policies, including the City of Cape Town Street People Policy (2013); the City of Tshwane Street Homeless Policy (2015) and more recently; the City of Johannesburg drafted a policy on Street Adult Homelessness (2022). The SAHRC believes that in the absence of uniform laws and policies and a coordinated effort led by the national government, the challenges experienced by people who are homeless remain unresolved. 
2.2	Laws or regulations that allow the detention or imprisonment of individuals who are unable to pay the fine imposed for petty offences.
See above paragraph at 2.1. By-laws make provision for the detention or imprisonment of individuals who are unable to pay a fine. 

2.3	Information about attempts made or planned to decriminalize street vending, informal business activities, sex work, begging, eating, sleeping or performing personal hygienic activities in public places.
In December 2022, the Department of Justice and Constitutional Development (the “Department”) issued the Draft Criminal Law (Sexual Offences and Related Matters) Amendment Bill (the “Bill”).[footnoteRef:5]  The draft Bill aims  to repeal the Sexual Offences Act, 23 of 1957 as well as section 11 of the Criminal Law (Sexual Offences and Related Matters) Amendment Act, 32 of 2007 to decriminalise the sale and purchase of adult sexual services and to provide for matters connected therewith.    [5:  Accessible at: https://static.pmg.org.za/20221208-CriminalLawSexualOffences-_AmendmentBill.pdf. ] 


As part of its public consultative processes, the Department invited comments on the Bill which was primarily criticised for intending to decriminalise sex work without issuing recommendations that would regulate the industry.  The Bill is currently under review and it is anticipated that a revised version and regulations will be shared for further public comments and engagements.   

In addition to the above, the Department of Social Development has confirmed to the SAHRC that a National Policy on Homelessness is underway. It is hoped that once this policy comes into effect, it will standardise the manner in which law enforcement interacts with people who are homeless across the different municipalities and thus address the challenges and human rights violations experienced by people who are homeless.



2.4	Information concerning initiatives to change the response of law enforcement officials and of the criminal justice system from penalization, punishment or detention, towards facilitating social inclusion of persons living in poverty or experiencing homelessness.
The Commission often meets with members of the South African Police Service and law enforcement officials to conduct human rights education initiatives and sensitisation training.  The Commission also regularly engages with government departments where a range of human rights issues are discussed.  It should be noted that several government departments participated in the SAHRC’s Dialogue on Homelessness which demonstrates a positive step towards addressing the issue from a human rights perspective.  

2.5	Measures and services available at national, regional or municipal level to support people living in poverty and in situations of vulnerability from having to resort to begging, sleeping, washing, defecating or performing other hygienic activities in public places, because they lack access to employment, social assistance, adequate housing, public showers and toilets.
On a national level, the Department of Social Development (the “DSD”) offers social / living grants to people who are homeless and unemployed subject to specific requirements. The DSD also assists homeless people with accommodation in temporary shelters and drop-in centres. However, the number of people experiencing homelessness far exceeds the number of available beds in temporary shelters.  There are also programmes[footnoteRef:6] throughout the country, which provide food and work to people experiencing homelessness; issue referrals for substance abuse rehabilitation;​ and reunification of families. These programmes are operated by local municipalities and non-government organisations (NGOs) who often undertake collaborative initiatives in this regard. In addition, selected law firms and pro bono clinics assist people who are homeless by acting as their legal representatives, free of charge, and assisting them in any legal challenges they may face. [6:  For example, the Nelspruit We Care Programme in the City of Mbombela] 




3. Conclusion

South Africa has made significant strides in creating an enabling environment for the enjoyment of human rights.  However, it is recommended that the State places a higher priority on addressing legislation which intentionally (and unintentionally), criminalises homelessness and adversely affects the enjoyment of human rights by this vulnerable sector of society. The Commission, guided by its mandate, will continue to play its role in monitoring the rights of homeless people. 

The SAHRC is available for further consultation and wishes the Special Rapporteurs in the finalisation of the joint report.  





END
***
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