Input for expert workshop and comprehensive thematic study on the human rights dimension of care and support (ref WHRGS/HRC/RES/54/6)

This submission addresses the situation of paid caregivers, with a focus on the UK. It was written by Dr Natalie Sedacca, Assistant Professor in Employment Law, Durham University, with input from Peter Wieltschnig, Senior Policy & Networks Officer, Focus on Labour Exploitation (FLEX). It gives an oversight of paid care work in the UK, including the legal framework and issues arising from restrictive visa regimes. It then summarises the findings of a recent empirical research project about migrant care workers, on which the author was a co-investigator,[footnoteRef:1] before outlining some key human rights concerns.  [1:  Inga Thiemann and others, ‘UK Agriculture and Care Visas: Worker Exploitation and Obstacles to Redress’ (Modern Slavery & Human Rights Policy and Evidence Centre 2024).] 


Care work in the UK: overview, legal protections, and migration-related issues 

The paid care work sector in the UK comprises home-based care, which can be ‘live-in’ or visit based, and residential care. It has been strongly affected by privatisation, replacing direct employment by local authorities with outsourced work through private companies, and reduced government spending, which has placed greater responsibility on families and communities.[footnoteRef:2] There is a demand for extremely flexible hours, with many care recipients requiring 24-hour care,[footnoteRef:3] while home visits often mean a series of high-pressured short engagements without payment for travel time.[footnoteRef:4] As in many countries, the work tends to be devalued as a ‘feminised’ form of labour, with women workers subjected to specific structural risk factors and gendered forms of exploitation and violence, including sexual harassment.[footnoteRef:5] Increasingly, there have been reports of severe forms of labour exploitation in the UK care sector, with issues including illegal fees, exorbitant repayment clauses, non-payment of wages, debt bondage and excessive overtime highlighted in media coverage. Using data collected through the Modern Slavery & Exploitation Helpline, the charity Unseen has reported a 606% increase in the number of modern slavery cases in the care sector from 2021 and 2022.[footnoteRef:6] [2:  LJB Hayes, Stories of Care: A Labour of Law : Gender and Class at Work (Palgrave, Macmillan Education 2017) 22–55; ‘Performance Tracker 2023: Adult Social Care’ (Institute for Government, 30 October 2023) <https://www.instituteforgovernment.org.uk/publication/performance-tracker-2023/adult-social-care> accessed 19 November 2023.]  [3:  Unseen, ‘Who Cares? A Review of Reports of Exploitation in the Care Sector’ (Unseen 2023) 6.]  [4:  Hayes (n 2) 72–6; Thiemann and others (n 1) 34.]  [5:  Focus on Labour Exploitation, ‘Risky Business: Tackling Exploitation in the UK Labour Market’ (Focus on Labour Exploitation 2017); Inga K Thiemann, ‘Beyond Victimhood and Beyond Employment? Exploring Avenues for Labour Law to Empower Women Trafficked into the Sex Industry’ (2019) 48 Industrial Law Journal 199; Natalie Sedacca, ‘Domestic Workers, the “Family Worker” Exemption from Minimum Wage, and Gendered Devaluation of Women’s Work’ (2022) 51 Industrial Law Journal 771, 777–780.]  [6:  Unseen, ‘Who Cares? A Review of Reports of Exploitation in the Care Sector’ (Unseen 2023) 4.] 


There are significant legal gaps in the regulation of paid care work, which reflect its devaluation. Care workers carrying out ‘sleep-in’ shifts in England and Wales are not entitled to payment of the national minimum wage for hours when they are not actively engaged in tasks, even though they may be required to listen out for any care needs that arise while sleeping, and respond accordingly. This is a result of the National Minimum Wage Regulations 2015 (SI 2015/631) as interpreted by the UK Supreme Court.[footnoteRef:7] Care workers in private homes are excluded from labour inspections,[footnoteRef:8] and from key working-time protections, including the maximum average 48-hour working week.[footnoteRef:9] This is despite the fact that live-in care workers are recognised as being at a high-risk of exploitation.[footnoteRef:10] Apart from specific exemptions, general employment law applies in principle to paid care workers in an employment relationship, but realisation of these rights in practice is hindered by factors including enforcement (discussed below) and vulnerabilities linked to migration status.  [7:  Royal Mencap Society v Tomlinson Blake [2021] UKSC 8. See further LJB Hayes, ‘Discrimination by Legal Design? UK Supreme Court in Mencap v Tomlinson-Blake Finds Care Workers Are Not Protected by Minimum Wage Law for Sleep-in Shifts’ (2022) 51 Industrial Law Journal 696.]  [8:  Health and Safety at Work Act 1974, s.51.]  [9:  Working Time Regulations - SI 1998/1833, Reg 19.]  [10:  University of Nottingham Rights Lab and others, ‘The Vulnerability of Paid Migrant Live-in Care Workers in London to Modern Slavery’ (University of Nottingham Rights Lab 2022).] 


Migrant workers have long been essential to health and social care, and the loss of free movement of European Economic Area (EEA) workers following the UK’s exit from the European Union has had a significant impact on the care sector, alongside pressures arising from the Covid-19 pandemic.[footnoteRef:11] In response to ensuing shortages, the government introduced a Skilled Health & Care Worker Visa (H&CWV) in January 2021, which is similar to the general Skilled Worker visa with reduced fees. As of February 2022, the visa has been extended to cover care workers earning at least £20,690 per annum (equivalent of c$26,206 and a relatively low wage in the UK, where the median average salary for full-time workers was £34,963 in April 2023.)[footnoteRef:12]  While the H&CWV is renewable, it is an employer-sponsored visa and therefore makes it difficult for workers to change employer. Moving to a new role can be a lengthy and complex process, requiring workers to find another employer who is licensed to sponsor a worker on the visa scheme and pay a further fee, which limits labour mobility and puts workers at risk of irregular status if they do not remain in their original role.[footnoteRef:13]  The short 60-day window to find a new employer willing and able to sponsor and employ workers creates a disincentive for challenging employers’ exploitative practices, and can drive workers into irregularity.[footnoteRef:14] Since 11 March 2024, care workers on the H&CWV are no longer able to bring dependent partners and children to live with them in the UK,[footnoteRef:15] which risks increasing exploitation by making it harder for care workers to leave abusive employers.[footnoteRef:16]   [11:  Caitlin Boswell and Chai Patel, ‘When the Clapping Stops: EU Care Workers after Brexit’ (JCWI 2021); Agnes Turnpenny and Shereen Hussein, ‘Migrant Home Care Workers in the UK: A Scoping Review of Outcomes and Sustainability and Implications in the Context of Brexit’ (2022) 23 Journal of International Migration and Integration 23.]  [12:  Office for National Statistics, ‘Employee Earnings in the UK: 2023’ (2023) <https://www.ons.gov.uk/employmentandlabourmarket/peopleinwork/earningsandworkinghours/bulletins/annualsurveyofhoursandearnings/2023> accessed 4 April 2024.]  [13:  Meri Åhlberg and Lucila Granada, ‘The Making of Irregular Migration: Post-Brexit Immigration Policy and Risk of Labour Exploitation’ (2022) 30 Journal of Poverty and Social Justice 120, 124; Adis Sehic and Dora-Olivia Vicol, ‘Systemic Drivers of Migrant Worker Exploitation in the UK - the Work Sponsorship System and Labour Enforcement’ (Work Rights Centre 2023).]  [14:  Sehic and Vicol (n 13).]  [15:  CJ McKinney and Melanie Gower, ‘Changes to Legal Migration Rules for Family and Work Visas in 2024’ (House of Commons Library 2024) <https://commonslibrary.parliament.uk/research-briefings/cbp-9920/> accessed 4 April 2024.]  [16:  Madeleine Sumption and Ben Brindle, ‘The Ban on Care Workers’ Family Members: What Will Be the Impact?’ (Migration Observatory, 5 April 2024) <https://migrationobservatory.ox.ac.uk/resources/commentaries/the-ban-on-care-workers-family-members-what-will-be-the-impact/> accessed 11 April 2024.] 


Another important visa scheme for home-based care workers is the Overseas Domestic Worker (ODWV). This was amended in 2012 to disallow changes of employer or extensions beyond an initial six-month period, which heightens dependency on the employer and the risk of irregularity,[footnoteRef:17] and prevent workers bringing family members. While further changes made in 2016 nominally mean that a change in employer is now permitted again, the visa’s limitation to six months make this extremely difficult in practice, since few employers will hire a domestic worker with only a short period of time left in the UK.[footnoteRef:18] Workers on both the H&CVW and the ODWV, like most migrants in the UK, are subject to the ‘no recourse to public funds’ (NRPF) condition, which excludes them from access to mainstream welfare benefits, meaning they will be at risk of destitution and debt when dismissed or forced to leave exploitative employers.[footnoteRef:19] In addition, the care sector includes migrant workers with a range of statuses, including migrants on student visas, EEA nationals who obtained settled or pre-settled status and their family members, and irregular migrant workers, who are at the sharpest end of workplace precarity, and are often pushed into unregulated, underground work.  [17:  Siobhán Mullally and Cliodhna Murphy, ‘Migrant Domestic Workers in the UK: Enacting Exclusions, Exemptions, and Rights’ (2014) 36 Human Rights Quarterly 397; Virginia Mantouvalou, ‘“Am I Free Now?” Overseas Domestic Workers in Slavery’ (2015) 42 Journal of Law and Society 329.]  [18:  Kalayaan and others, ‘Why the UK Must Reinstate the Original Overseas Domestic Worker Visa - Briefing for Report Stage of the Nationality and Borders Bill in the House of Lords - 1 March 2022’ <http://www.kalayaan.org.uk/wp-content/uploads/2022/03/Briefing-Report-Stage-House-of-Lords-1-March-2022-v2.pdf> accessed 25 October 2022.]  [19:  FLEX, IWGB and UVW, ‘No Viable Alternatives: Social (in)Security and Risk of Labour Exploitation during Covid-19’ (Focus on Labour Exploitation 2021).] 


Recent study of migrant care workers 

This submission draws on a recent UK study on the situation of migrant care and agricultural workers, which was a joint project between four NGOs and five academics.[footnoteRef:20] The research included in-depth interviews with fifteen migrant care workers in the UK, two rounds of focus groups, surveys of stakeholders such as unions, NGOs, employers, and labour inspection bodies, and a literature review. The care worker interviewees comprised five men and ten women. Seven were from the Philippines, and eight were from African countries including Kenya, South Africa, Congo, Nigeria and Zimbabwe. Five held the H&CWV, two held the ODWV, four reported holding other types of visas or were unsure of their exact visa, and five had no formal immigration status, since their initial visa had expired.  [20:  Thiemann and others (n 1). The research was funded by the Modern Slavery and Human Rights Policy and Evidence Centre, which in turn is funded and supported by the UK Arts and Humanities Research Council. ] 


Our empirical findings on the care sector included, in brief, that low pay is a prevalent issue across all visa types, with almost half of interviewees being paid below the National Minimum Wage, but was particularly severe for irregular migrants. Many workers were facing deductions apparently linked to illegal recruitment fees, and non-payment for travel time and night shifts were common. Long working hours were also widespread across all settings, with seven interviewees working more than 50 hours per week. There were difficulties changing employer as a result of visa conditions on the H&CWV as noted above. Labour mobility was further restricted by repayment clauses, which require workers to pay back upfront costs the employer has incurred when leaving employment. 

Many participants lacked written contracts and / or experienced a discrepancy between promised and actual terms, pointing to issues of deception by intermediaries. Further, many were provided with unsuitable and / or unsafe accommodation, which could also lack privacy as a result of surveillance. Participants faced verbal and physical abuse, including racist and discriminatory language. Health and safety inspections were rare, and where inspections they took place, it was often unclear whether their aim was to protect the worker or to scrutinise their work or check immigration status. Workers lacked information on their rights or contact with support organisations. Barriers to making contact included long working hours and fear of employers, but also specific fears for migrants without a regular status. There were indicators of modern slavery or extreme exploitation in four interviews: two workers on the ODWV, one on an expired student visa and one on the H&CWV. 

Across both the care and agricultural sectors, our research shows how the conditions attached to visa routes alongside the high costs of visa fees and NRPF condition exacerbate the precarious condition of migrant workers and increase susceptibility to exploitation. This precarity is further compounded by a set of government policies called the ‘Hostile / Compliant Environment,’ which strictly constrains the ability to live, work and access services and state support for those who cannot prove their legal status in the UK.[footnoteRef:21] These policies can drive people into exploitation, and impede their ability to exit abusive employment.[footnoteRef:22] Those working irregularly are often particularly fearful of reporting mistreatment or exploitation to the authorities because of fear of Immigration Enforcement Action.[footnoteRef:23] The policies can also affect migrants with a right to stay in the UK because of the culture of fear they create alongside the complex dividing line between regular and irregular work and the burden on the individual to prove their status.[footnoteRef:24]  [21:  Frances Webber, ‘On the Creation of the UK’s “Hostile Environment”’ (2019) 60 Race & Class 76, 77; Wendy Williams, ‘Windrush Lessons Learned Review’ (House of Commons 2020) HC 93 170; Christopher Rowe, ‘Falling into Line? The Hostile Environment and the Legend of the “Judges” Revolt’’ (2022) 85 The Modern Law Review 105.]  [22:  GRETA (2021) Evaluation Report: United Kindom - Third Evaluation Round 19. ]  [23:  Hannah Lewis and Louise Waite, ‘Migrant Illegality, Slavery and Exploitative Work’ in Gary Craig and others (eds), The modern slavery agenda: Policy, politics and practice (Policy Press 2019) 231.]  [24:  Judy Fudge, ‘Illegal Working, Migrants and Labour Exploitation in the UK’ (2018) 38 Oxford Journal of Legal Studies 557, 564–566; Anna Triandafyllidou and Laura Bartolini, ‘Irregular Migration and Irregular Work: A Chicken and Egg Dilemma’ in Sarah Spencer and Anna Triandafyllidou (eds), Migrants with Irregular Status in Europe: Evolving Conceptual and Policy Challenges (Springer International Publishing 2020); Natalie Sedacca, ‘Migrant Work, Gender and the Hostile Environment: A Human Rights Analysis’ (2024) 53 Industrial Law Journal 63, 66–70.] 


Our cross-sectoral findings pointed to deception by intermediaries and show significant issues of debt and deductions, which are often associated with recruitment fees that are illegal in the UK, but can also arise from travel, training and / or accommodation costs. The enforcement of labour standards is hindered by underfunding of relevant agencies and a lack of proactive inspection, as well as fragmentation between different agencies without adequate coordination. In contrast, some labour inspection bodies work collaboratively with the Home Office, National Crime Agency and Police in relation to immigration enforcement, which can create a further barrier to migrant workers in reporting abuse and exploitation.[footnoteRef:25]  [25:  Labour Exploitation Advisory Group, ‘Opportunity Knocks: Improving Responses to Labour Exploitation with Secure Reporting’ (Focus on Labour Exploitation 2020).] 


Drawing on our findings, we make a series of detailed recommendations to relevant bodies. Those related to care or to both sectors include amending the visa schemes to make it viable in practice to change employers, and to allow for switching between schemes where a relevant role can be secured, allowing for the NRPF condition to be lifted where workers do not have sufficient work to cover their time in the UK or are at risk of destitution, and abolishing repayment fees charged to workers when leaving employment or, as a minimum, take action to address excessive charges. We also recommend improvements to labour standards in the care sector, an urgent review to establish a clear division of responsibilities between different labour inspection and a firewall to separate the police and labour inspectorates from immigration enforcement. 
 
Human rights issues 

The situation of paid care workers raises numerous human rights issues, with some key points highlighted here. Article 6 of the International Covenant on Economic and Social Rights (ICESCR) protects the right to work, including every person’s right to gain their living by work they freely choose or accept. It requires the labour market to be accessible to everyone under a state’s jurisdiction, prohibiting denial or limitation of access to decent work for disadvantaged and marginalised individuals or groups, including migrant workers.[footnoteRef:26] Visa conditions that limit labour mobility are likely to breach these requirements.  [26:  UNCESCR, ‘General Comment No. 18 on the Right to Work, 6 February 2006, E/C.12/GC/18’ [6, 12b, 18, 23].] 


Article 7 ICESCR establishes the right to just and favourable conditions of work, including fair wages and equal remuneration for work of equal value, safe and healthy working conditions, and rest, leisure and reasonable limitation of working hours. The conditions in the care sector mentioned above frequently fall short of these requirements. This is partly a function of legal exemptions, such as the non-payment of sleep-in shifts, and partly an enforcement issue. To comply with Article 7, states must establish ‘a functioning system of labour inspectorates … to monitor all aspects of the right to just and favourable conditions … for all workers’ including those in informal, domestic and agricultural work, which should be independent, adequately resourced, and entitled to enter workplaces freely without prior permission.[footnoteRef:27] These requirements are supported by ILO materials. ILO Convention 81 requires inspection to cover all workplaces, and that any other duties given to inspectors must not interfere with effective labour enforcement (Articles 2-3). Convention 190 also requires effective inspection and investigation in cases of violence and harassment (Article 4). These requirements support the call for effective and proactive inspections, including for home-based carers, which are separated from immigration enforcement.  [27:  UNCESCR, ‘General Comment No. 23 on the Right to Just and Favourable Conditions of Work, 27 April 2016, E/C.12/GC/23’ [54].] 


Article 8 of the International Covenant on Civil and Political Rights (ICCPR) prohibits slavery, servitude and forced or compulsory labour, with the latter defined as per ILO Convention 29 as ‘all work or service which is exacted from any person under the menace of any penalty and for which the said person has not offered himself voluntarily.’ Several phenomena that the ILO has identified as indicators of forced labour[footnoteRef:28] are apparent in the care sector, including abuse of vulnerability, abusive living and working conditions, deception and possible debt bondage. Protection against forced labour requires effective and proactive enforcement and generalised access to remedy, with Article 2 ICCPR explicitly requires the state to adopt necessary laws and measures to give effect to these rights.  [28:  ILO, ‘Indicators of Forced Labour’ (International Labour Office 2012).] 


ICCPR Article 17 prohibits arbitrary or unlawful interference with privacy, family, home and correspondence. This is likely to be violated by intrusive surveillance measures, such as video camera recording of live-in care workers. ICCPR Article 23 on protection of the family is understood by the UN Human Rights Committee as implying ‘the adoption of appropriate measures… to ensure the unity or reunification of families, particularly when their members are separated for political, economic or similar reasons.’[footnoteRef:29] Contrary to this, many care workers are barred from bringing dependents to the UK. The CEDAW Committee has raised concerns about the inability of women migrant workers to benefit from family reunification schemes where these do not extend to women-dominated sectors.[footnoteRef:30] [29:  UNHCHR, ‘General Comment No. 19: Article 23 (The Family) Protection of the Family, the Right to Marriage and Equality of the Spouses - Adopted at the Thirty-Ninth Session of the Human Rights Committee, on 27 July 1990’ [5].]  [30:  UN Committee for the Elimination of Discrimination against Women, ‘General Recommendation No. 26 (2008) on Women Migrant Workers - CEDAW/C/2009/WP.1/R’ [19].] 


	



1

