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Prison Reform Trust response to the UN Special Rapporteur on torture call for input current issues and good practice in prison management – November 2023

The Prison Reform Trust (PRT) is an independent UK charity working to create a just, humane and effective penal system. We do this by inquiring into the workings of the system; informing prisoners, staff and the wider public; and by influencing Parliament, government and officials towards reform. The Prison Reform Trust provides the secretariat to the All Party Parliamentary Penal Affairs Group and has an advice and information service for people in prison.

The Prison Reform Trust's main objectives are:
reducing unnecessary imprisonment and promoting community solutions to crime
improving treatment and conditions for prisoners and their families
promote equality and human rights in the criminal justice system.

www.prisonreformtrust.org.uk

Introduction

We welcome the opportunity to submit to the Special Rapporteur’s call for input. We have chosen to focus our submission on five key themes:

1. Indeterminate sentence of Imprisonment for Public Protection (IPP)
2. The use of segregation
3. Prison overcrowding
4. Prison conditions
5. PAVA spray


Indeterminate sentence of Imprisonment for Public Protection (IPP)

We welcome the recent intervention by the Special Rapporteur, and support the call to urgently review all sentences imposed on prisoners held indefinitely under the imprisonment for public protection (IPP) scheme. The key facts below, highlight the urgency in redressing this widely discredited sentence.[footnoteRef:2] [2:  Unless stated otherwise these figures are taken from Table 1.9a. Ministry of Justice. (2023). Offender Management Statistics quarterly: April to June 2023. https://www.gov.uk/government/statistics/offender-management-statistics-quarterly-april-to-june-2023] 


2,921 people are still in prison serving an IPP sentence.
1,652 of those (57%) are back in prison having been released and subsequently recalled. The number of people in prison on recall is up 22% since 2021, and the average time spent on recall in prison is over two years (27 months).[footnoteRef:3] [3:  Table 5.11. Ibid.] 

The remaining 1,269 people (43%) have never been released from prison.
The number of people released from prison for the first time is declining. 190 people were released in the 12 months to June 2023, down from 223 the year before, a fall of 15%.[footnoteRef:4] Re-release from recall is also down 13% over the same period.[footnoteRef:5] [4:  Table 3.1. Ibid.]  [5:  Table 5.11. Ibid.] 

Nearly all those 1,269 people have already served their minimum term—just 20 people have not.
1,247 people are in prison held beyond their tariff—the minimum period they must spend in custody and considered necessary to serve as punishment for the offence. More than half of those (55%) have been held for 10 years or more over their original tariff.[footnoteRef:6] [6:  Table 1.9b. Ibid.] 

78 people serving an IPP sentence have taken their own lives while in prison. There were nine self-inflicted deaths of people serving IPP in 2022. This is the highest number of self-inflicted deaths in a single year since the IPP was introduced.[footnoteRef:7] [7:  Table 1.6. Ministry of Justice. (2023). Deaths in prison custody 1978 to 2022. In Safety in custody: quarterly update to June 2023. https://www.gov.uk/government/statistics/safety-in-custody-quarterly-update-to-june-2023] 


The Prison Reform Trust welcomed the Justice Committee’s inquiry on IPP sentences and provided oral and written evidence to the committee.[footnoteRef:8] The resulting report was in depth and authoritative, recognising that addressing the legacy of the sentence required a careful balance between the needs of justice and safeguarding public protection. The report was unequivocal in its call that government, judiciary and parliament must act together to end the injustice which the sentence represents. It provided a carefully considered set of practical recommendations for change. [8:  Prison Reform Trust. (2021) Prison Reform Trust written evidence to the Justice Committee
inquiry on IPP sentences. https://prisonreformtrust.org.uk/consultationresponse/justice-committee-inquiry-on-ipp-sentences/; and House of Commons Justice Committee. (2021, November 23). Oral evidence: Imprisonment for Public Protection (IPP) Sentences, HC 678. https://committees.parliament.uk/oralevidence/3139/pdf/] 


The government’s response to the committee’s report could have been an opportunity to right an historic wrong. But despite repeated delays, the inadequate response failed to live up to the challenge posed by the committee and simply prolongs the anguish and uncertainty facing those still trapped in this unjust sentence. Some of the commitments are welcome, in particular a revised and refreshed IPP action plan with improved transparency and governance. However, most of what the government offers is either the promise of future reviews, or descriptions of current processes which the Justice Committee and everyone familiar with the treatment of people serving the IPP sentence knows are not working as they should.

In response to the committee’s recommendation for improved access to mental health support for IPP prisoners, the government drew attention to its Draft Mental Health Bill, and the inclusion of a 28-day statutory time limit for transfers from prison to hospital. As we highlight in the following section, the absence of a Mental Health Bill in the King’s Speech jeopardises swift access to mental health support for people serving and IPP sentence in prison, and the prison population more generally.

The new Secretary of State for Justice, Alex Chalk KC MP, has struck a different tone to his predecessor, and his recent remarks on IPPs during the second reading debate on the Victims and Prisoners Bill are more encouraging:

“It is important to consider these things separately, but the right hon. Gentleman identifies something that is a stain on our justice system. The IPP system should never have happened. Trying to take the politics out of it, I sort of understand why it was proposed, but it was a bad idea. It was a big mistake, and it has left us with a difficult issue. I am considering carefully what the Justice Committee has to say about it, and I will be saying more about it in due course.”

He has repeated these assurances in Parliament on a number of occasions, and we are hopeful that the government will bring forward modest reforms to the IPP licence, including reducing the qualifying period for a licence review and potentially provision to automatically terminate the IPP licence. However, as yet, no promises have been made for reforms that would impact positive on the 1,269 people on an IPP who have never been released. We would urge the Special Rapporteur to use its position to encourage the UK government to revisit its response to the justice committee report and adopt its recommendations.


The use of segregation

Nearly eight years on from our report Deep Custody, which examined conditions in Segregation Units and Close Supervision Centres in England and Wales, it is troubling that little appears to have improved. The research found that people held in segregation in prisons experience impoverished regimes with poor levels of purposeful activity.[footnoteRef:9] [9:  Shalev, S., & Edgar, K. (2015). Deep Custody: Segregation Units and Close Supervision Centres in England and Wales. Prison Reform Trust. https://prisonreformtrust.org.uk/publication/deep-custody-segregation-units-and-close-supervision-centres-in-england-and-wales/] 


In his latest annual report, HM Chief Inspector of Prisons found:

"The regime for segregated prisoners remained too limited. For most, their day consisted of a shower, 30 minutes of exercise and a telephone call…Too often we found drab cells with little furniture and missing toilet seats, and in five segregation units inspected, there was no in-cell electricity.” [footnoteRef:10] [10:  HM Chief Inspector of Prisons. (2023). Annual report 2022–23. HM Stationery Office. https://www.justiceinspectorates.gov.uk/hmiprisons/inspections/annual-report-2022-23/] 


Whilst a small number of prisons had sought to make improvements with some limited access to in-cell learning, most prisoners “had no opportunity to engage in activities off the unit.”

Despite a recognition of good relationships between staff, and some examples of commendable good practice, this wasn’t sufficient to offset the squalid existence that many people endured whilst held there.

Inspectors confirmed that little had changed since the publication of our own research and that “too often there was no constructive work to reintegrate prisoners and plans were too generic to be effective.”

More positively, inspectors found that “reintegration planning had improved in prisons that focused on the individual needs of prisoners and secured support from mental health and psychology teams”. But despite this “all too often, those in mental health crisis were held in conditions that were clearly detrimental to their health and well-being…[whilst] waiting protracted times for transfer to specialist mental health inpatient facilities for treatment under the Mental Health Act”.

We support proposals contained within the government’s draft Mental Health Bill which would see the introduction of a new 28-day statutory time limit for transfers from prison to hospital. It is therefore extremely disappointing that the King’s Speech did not include a Mental Health Bill, meaning that these proposals will not be taken forward by the Parliament ahead of the next general election.[footnoteRef:11] [11:  Samuel, M. (2023, November 13). Mental Health Act reform ditched, King’s Speech confirms. Community Care. https://www.communitycare.co.uk/2023/11/07/mental-health-act-reform-ditched-kings-speech-confirms/] 
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In Scotland, reports by the European Committee for the Prevention of Torture and Inhuman or Degrading Treatment or Punishment (CPT) raised significant concerns regarding segregation practices. Following limited progress, and subsequent concerns raised by the UK National Preventive Mechanism (NPM) in 2021, HM Inspectorate of Prisons for Scotland launched a thematic review to examine segregation practices.

It too found disappointingly similar conditions to those in prisons in England and Wales. The physical environment was “generally not fit‑for‑purpose, particularly for managing the complex needs of many who are held there” and “the regime and availability of purposeful activity in all SRUs is too limited”.[footnoteRef:12] [12:  Ravalde, L., & Russo, D. (2023). A Thematic Review of Segregation In Scottish Prisons. HM Inspectorate of Prisons for Scotland. https://www.prisonsinspectoratescotland.gov.uk/publications/thematic-review-segregation-scottish-prisons] 


We would urge the Special Rapporteur to seek assurances from the UK government on how it will ensure that people quickly receive the treatment and care they need, without legislation.

We would urge the Special Rapporteur to seek assurances from the Scottish Government on how it intends to address the conclusions of HM Chief Inspector of Prisons for Scotland to confront “the systemic issues that have led to the overuse of [segregation], and the all-too-common failure of reintegration efforts”.


Prison overcrowding

The primary issue confronting the prison service in England and Wales is a capacity crisis which has bought the system dangerously close to breaking point. 

Despite the astonishing pace with which new temporary cells have been brought on stream, and cells have been brought back into use, it has not been enough to keep up with the rapid growth of the prison population—up 7% since the start of the year—a rise of some 5,800 more people. The prison system is under emergency measures and the justice secretary has been forced to introduce provisions including an early release scheme to reduce demand.[footnoteRef:13] [13:  PRT comment: Alex Chalk's statement on prison capacity | Prison Reform Trust] 


Yet overcrowding is not a new phenomenon. The prison system has been overcrowded in every year since 1994.[footnoteRef:14] Around three in every five prisons (61%) in England and Wales are overcrowded (74 of the 122 prisons), with more than 18,700 people held in overcrowded accommodation—nearly a quarter of the prison population.[footnoteRef:15] [14:  Home Office. (1999). Digest 4: Information on the criminal justice system in England and Wales, and Table 2.2. Ministry of Justice. (2022). HM Prison and Probation Service Annual digest: April 2022 to March 2023. Available at https://www.gov.uk/government/statistics/hmpps-annual-digest-april-2022-to-march-2023]  [15:  Tables 2.2 and 2.3. Ministry of Justice. (2022). HM Prison and Probation Service Annual digest: April 2022 to March 2023. Available at https://www.gov.uk/government/statistics/hmpps-annual-digest-april-2022-to-march-2023] 


HMPPS has become completely dependent on the routine overcrowding of its prisons. Even before the current capacity crisis, there was no timetable to eliminate overcrowding or complete the significant maintenance backlogs. 

Instead, there has been a virtually permanent state of crisis management, building new prisons when the money has been available, closing old prisons when it has been tight, but always falling short of what the system requires.

Nearly 10,700 prison places have been closed since 2010—many of them old and/or dilapidated. At the same time, nearly 11,000 places have been created, a net increase of just 300 prison places.

Whilst much of the attention is rightly on how to manage the current capacity crisis safely, overcrowding in a chaotic prison estate affects much more than the physical conditions in a prisoner’s cell and the availability or otherwise of sufficient purposeful activity.

The complexity of the way the prison estate is organised, the frequent changes in role of individual prisons, and the incessant operational pressure of having to fill every available space, all contribute to prisons that are less stable. That most basic of concerns for any prisoner—where you will be held and for how long—is uncertain and can alter at a moment’s notice regardless of your best interests or your behaviour.

How did we get here?

Over the last three decades there has been no shortage of legislative and policy change to ensure that more people spend longer in prison. But it is concerning that the government has committed to legislation in the King’s speech for measures which would continue this trend, when it is unable to provide the prison places it currently needs.

Successive governments have been extremely effective in delivering on their promises to “toughen” sentences, but without any serious consideration of the effectiveness of such measures, or their impact on demand for prison capacity.

This lack of strategic approach means that the prison service has been forced to operate in an almost perpetual state of crisis. To cope, it has pursued short-term expediency over effective long-term planning. This has included a reprieve of prison accommodation which should have been decommissioned decades ago; the use of police cells; the rapid construction of temporary cells; and a staff recruitment scheme working flat out to keep officer numbers stable.

Put simply, the current crisis might be seen as a consequence of five principal policy failures:
A failure to articulate the purpose of imprisonment as the punishment of last resort within sentencing policy;
A failure to articulate the expected conditions for the humane and decent treatment of prisoners;
A failure of specify the investment and resources necessary to meet these expectations;
A failure to account for the impact of criminal justice policy on future demand for prison places and the resources needed to meet minimum expectations of imprisonment; and
A failure to plan for and meet projected demand for prison capacity.

All of this has been exacerbated by the extraordinary frequency with which ministers have been shuffled into and out of the role. Since 2010, there have been 11 justice secretaries, (one holding the post twice) and 14 prisons ministers (one holding the post twice). With such a revolving door, ministers are unlikely to witness—let alone be held accountable—for the consequences of ill-thought through policy.

In his statement on prison capacity to the House of Commons on Monday 16 October 2023, Alex Chalk committed to introduce a new annual statement of prison capacity to be laid before both Houses of Parliament: 

“This will include a clear statement of current prison capacity, future demand, the range of system costs that would be incurred under different scenarios and our and our forward pipeline of prison build.”[footnoteRef:16]  [16:  Hansard HC Deb. vol.738 cols.59-60, 16 October 2023.  https://hansard.parliament.uk/commons/2023-10-16/debates/50D29A75-C1E4-4FFC-A77D-11BBC20BCD99/PrisonCapacity] 


We hope that this will be the start of a process by which Parliament and Government begin to take greater responsibility for the impact of their decisions on prisons and penal policy. 

The proposed annual statement on prison capacity should be placed on a statutory footing, along with a requirement that the government must not enact policy which will increase prison numbers without assurance that it can provide sufficient capacity and meet minimum standards of decent and humane imprisonment. 

We urge the Special Rapporteur to seek assurances from the government on its plans to tackle overcrowding.




Prison conditions

Despite a well-established framework of internal and external scrutiny examining safety, conditions and performance – including HM Inspectorate of Prisons; Independent Monitoring Boards; the Prison and Probation Ombudsman; National Preventive Mechanism; and UN Committee Against Torture—repeated warnings about our prison system have fallen largely on deaf ears. Conditions have continued to worsen while demand for prison places has been stoked by politicians from across the spectrum. 

So far this year five prisons have been issued with an Urgent Notification for improvement by HM Chief Inspector of Prisons. Common themes include high levels of violence, staff shortages, squalid conditions, extremely limited purposeful activity and spiralling levels of self-harm.

Among a range of worrying indicators, the last year has seen a 24% increase in the number of self-inflicted deaths, a 21% increase in self-harm incidents overall and a shocking 65% rise in women’s prisons. Levels of self-harm are now higher than before the pandemic, and self-harm by women has now reached its highest level on record.

Following the issuing of a second Urgent Notification for HMP Bristol, Charlie Taylor, HM Chief Inspector of Prisons warned:

“We cannot end up in a situation where men are simply warehoused in appalling conditions, with real risk of harm not only to them, but also to the public on their release if their rehabilitation is not being supported during their time in custody.”

Worsening conditions have been exacerbated by crippling staff shortages as people continue to leave the service in droves. There are still 2,404 (10%) fewer staff than there were in 2010 despite concerted efforts to boost staff numbers following swingeing cuts between 2010–17. One in seven employed officers (14%) left the service last year.
 
Half of officers (50%) who left the service last year had been in the role for less than three years, and more than a quarter (26%) left after less than a year.

Staff experience has declined as a consequence. More than third (36%) of officers have been in their post for less than three years, up from around one in eight (13%) in 2010.

Combined with the rapid increase in the prison population since the start of the year, conditions in some prisons have proved unsustainable.

Previously, one of the first measures that is often taken by the government when a prison is issued with an urgent notification by the chief inspector of prisons is to decant a large number of prisoners from the establishment in order to reduce levels of overcrowding. But with capacity now stretched to the limit, this is an option that has become increasingly difficult to sustain.

Conditions are further undermined by the poor quality and maintenance of establishments on the estate. Our aging cohort of local Victorian city prisons are some of the most overcrowded in the estate. It is unsurprising that many of these prisons receive some of the worst inspections. Recent examples include HMPs Birmingham, Liverpool, Exeter and Bristol. The chief inspector of prisons Charlie Taylor recently suggested that 14 prisons in England Wales – around 10% of the total number of establishments – should be closed, citing HMP Wandsworth as an example:

“Wandsworth was built for around 1,000 prisoners and I think has 600 over; Pentonville [in north London] was built for around 450 and I think there [are] about 1,200 prisoners in that jail. So there are an awful lot of jails that have got just far more prisoners than … they were originally designed for. But also the infrastructure of some of those jails really struggles. You’re probably talking about 10% of jails that struggle to be fit for purpose.”[footnoteRef:17] [17:  Syal, R. (2023, September 25). 
One in 10 prisons in England and Wales should be shut down, watchdog says. The Guardian. https://www.theguardian.com/uk-news/2023/sep/25/one-in-10-prisons-in-england-and-wales-should-be-shut-down-watchdog-says ] 


Accommodation that should have been closed long ago has been forced to remain open long beyond its lifespan because accommodation has been outstripped by the demand for prison places. 680 places remain open at HMP Dartmoor following an extension to the lease, rescinding an earlier announcement that it would close.[footnoteRef:18] Millions are spent refurbishing HMP Birmingham and HMP Liverpool. Meanwhile HMP Pentonville; HMP Wandsworth et al. remain open. [18:  Travis, A. (2017, December 1). Dartmoor prison facing closure as ministers announce shakeup of jails. The Guardian. https://www.theguardian.com/society/2013/sep/04/dartmoor-prison-closure-shakeup-jails] 


The decision to privatise the estates maintenance contracts has also had a detrimental impact on the quality of the prison estate overall but particularly on older establishments where the maintenance needs are substantial. These contracts were poorly funded and understaffed which meant that routine repair and maintenance work suffered. They were a big contributing factor to a number of old estates such as HMP Liverpool deteriorating at a really fast pace. Furthermore, following the Grenfell fire tragedy, there was a big loss in accommodation as blocks and wings had to be closed for essential fire maintenance work. While this work was necessary, it undoubtedly led to increased pressure on prison capacity and higher levels of overcrowding. Finally, the prison estate is facing an emerging issue relating to the use of Raac concrete in the building of some establishments. According to reports, the government will not know the extent of its use in the prison estate until at least the beginning of November 2023.  Depending on what is discovered, it could lead to a further significant loss in useable capacity on the estate.

We urge the Special Rapporteur to seek assurance from the government on its measures to reduce the prison population and urgently address conditions.


PAVA

We remain deeply concerned that HMPPS has continued to expand the number of prisons in which PAVA incapacitant spray is available. 

The Prison Reform Trust has published a briefing which reveals that since PAVA spray was introduced, the scale of the disparity in its use against Black/Black British prisoners has increased, and is now so firmly established that it has become normalised.[footnoteRef:19] [19:  The disproportionate use of PAVA spray in prisons has become “normalised” (prisonreformtrust.org.uk)] 


PAVA is now available to staff in all adult male prisons, after the Ministry of Justice failed to honour a commitment to make the authorisation of PAVA conditional on prisons successfully demonstrating their readiness for the weapon. This would have required individual prisons to demonstrate they understood the trends in their use of force and any areas where it was being used disproportionately, before being permitted to introduce the spray.

Black/Black British men make up approximately 13% of the adult male prison population. However, data published in response to a series of parliamentary questions establishes that the use of PAVA has steadily become more disproportionate and is now normalised:
· Between April 2019–March 2020, the first year PAVA was available, 12% of the individuals on whom PAVA was deployed were Black/Black British.
· By November 2021, 39% of those on whom PAVA was deployed were Black/Black British.
· By December 2022, the disproportionate use on Black/Black British prisoners had increased to 43%.
· By September 2023, this disproportionality against Black/Black British prisoners had become normalised—accounting for 41% of all incidents where PAVA was deployed.
· Between November 2022 and September 2023 there were 181 recorded incidents where PAVA was drawn and deployed against Black/Black British men, compared with 192 further incidents for White men.

The data also reveal that between April 2019–December 2022, 30% of those on whom PAVA was used were Muslim, despite accounting for around 17% of the male prison population.

Despite the extreme disparities, the possibility of other causal factors has allowed for denial by HMPPS that race or religion is a sufficient explanation of the disproportionality.

The briefing argues that the decision to roll out PAVA across the entire adult male prison estate represents a failure of HMPPS to honour its legal obligations under the Public Sector Equality Duty.

We urge the Special Rapporteur to seek clarification from the government on its roll out of PAVA, and how it is meeting its obligations to prevent the disproportionate use of PAVA spray against Black/Black British and Muslim men.
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