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A. Introduction

1. The United Nations Working Group on Enforced or Involuntary Disappearances (hereinafter
“WGEID”) announced that, in December 2022, to mark 30 years of Declaration on the Protection
of All Persons from Enforced Disappearance (hereinafter “Declaration”), it will launch a special
initiative to mark the adoption of the Declaration, aiming at taking stock of the progress of
international law on the subject, as well as identifying the obstacles encountered in the

implementation of the Declaration.

2. Tothat end, the WGEID invited different stakeholders from all countries, including civil society
actors, to send responses to a questionnaire. Based on their expertise, the Human Rights and Justice
Centre (HRJC) and TRIAL International are submitting their answers to the questionnaire below
with regard to the applicable legislation and relevant jurisprudence in Nepal. The information
submitted refers to the context and laws relating to the internal armed conflict of Nepal.
Notwithstanding, reference will be made to domestic legislation applicable to enforced
disappearances in peacetime. The submission does not deal with some questions addressed towards

the State parties, in particular question no. 4 and 6 of the questionnaire.

3. In January 2005, the WGEID released its report® on the visit of Nepal (conducted in December
2004) and followed up on it in February 2012. In its follow up report, the WGEID requested the
government of Nepal to send further information and comments on the follow up measures taken
with regard to implementation of the recommendations of the WGEID’s visit. However, it did not
receive any response. The WGEID also recommended Nepal to harmonize national legislation and
practices with Nepal’s international obligations.? Unfortunately, at the time of writing most of
those recommendations have not been fully implemented. Additionally, the request of the WGEID
to visit Nepal has been pending before the Nepal government for a long time now.

1 Working Group on Enforced or Involuntary Disappearances (WGEID), Report on the Mission to Nepal, UN Doc.
E/CN.4/2005/65/Add.1 of 28 January 2005, available at https://undocs.org/E/CN.4/2005/65/Add.1

2WGEID, UN Doc. A/HRC/19/58/Add.4, Report on the Missions to Colombia and Nepal: follow-up to the
recommendations, 13 February 2012, para 17, available at https://undocs.org/A/HRC/19/58/Add.4



https://undocs.org/E/CN.4/2005/65/Add.1
https://undocs.org/A/HRC/19/58/Add.4

B. Background

4. Nepal suffered from internal armed conflict from 1996 to 2006. International human rights
bodies reported widespread and systematic practice of gross human rights violations, conducted
by all parties involved. 3 In particular, the WGEID has repeatedly stressed the existence of
widespread practice of enforced disappearances in Nepal during the conflict.*

5. In 2003 and 2004, Nepal was the country with the highest reported number of enforced
disappearances in the world.> The WGEID identified a clear pattern of enforced disappearances
perpetrated by security forces, particularly the Royal Nepalese Army (hereinafter “RNA”).® The
Office of the High Commissioner for Human Rights (hereinafter “OHCHR”) found that enforced
disappearances were among the most widespread human rights violations committed during the

armed conflict in Nepal.’

6. Although the conflict ended in 2006,8 for several years Nepalese authorities have been unable
or unwilling to deal with the gross human rights violations, including enforced disappearances that

occurred during the conflict.® Despite a provision on the establishment of a Truth and

3 Among others, see: Office of the High Commissioner for Human Rights (OHCHR), Nepal Conflict Report, 4 October
2012, p. 1009, available at
https://www.ohchr.org/Documents/Countries/NP/OHCHR _Nepal Conflict Report2012.pdf; Human Rights Watch
(HRW), Clear Culpability: "Disappearances" by Security Forces in Nepal, 1 March 2005, available at:
https://www.refworld.org/docid/42c3bd1e0.html ; Amnesty International, Nepal: Widespread “disappearances” in
the context of armed conflict, 16 October 2003, p. 1, available at https://reliefweb.int/report/nepal/nepal-widespread-
disappearances-context-armed-conflict.

4 WGEID, Annual Report for 2005, UN Doc. E/CN.4/2006/56, 27 December 2005, paras. 378 and 386; WGEID,
Mission to Nepal, UN Doc. E/CN.4/2005/65/Add.1, 28 January 2005, para. 25; OHCHR, Nepal Conflict Report, op.
cit., 4 October 2012, pp. 39-42., paras 109 and 110.

5 WGEID, Annual Report, UN Doc. E/CN.4/2004/58 of 21 January 2004, para. 227. From January to September 2004,
the WGEID transmitted 117 cases as urgent appeals to the Nepali government — more than for any other country in
the world during that period.

8 WGEID, Report on the Mission to Nepal, op. cit, para. 27.

T OHCHR, Nepal Conflict Report, op. cit., p. 109.

8 The conflict ended formally on 21 November 2006 with the signing of a Comprehensive Peace Accord between the
Communist Party of Nepal (CPN-M) and the political alliance of seven parties.

9 Before the enactment of the new National Penal Code in 2018, enforced disappearance was not codified as an
autonomous offence under Nepali legislation. The lack of such provision in the Nepalese legal system has been
highlighted as source of concern by the WGEID as well as by UN Treaty Bodies. See, among others: WGEID, Report
on the Mission to Nepal, op. cit. para. 33; HRC, Concluding Observations on Nepal, UN Doc. CCPR/C/NPL/CO/2 of
26 March 2014, para. 5. This has also been reiterated by the HRC in its views on many individual complaints against
Nepal. See, among others, HRC, Case Tripathi v. Nepal, views of 25 November 2014; Case Tharu v. Nepal, views of
3 July 2015; Case Sabita Basnet v. Nepal, views of 22 November 2016; Case Nakarmi v. Nepal, views of 8 May 2017;
Case Neupane v. Nepal, views of 31 August 2017; and Case Kandel v. Nepal, views of 14 July 2019.



https://www.ohchr.org/Documents/Countries/NP/OHCHR_Nepal_Conflict_Report2012.pdf
https://www.refworld.org/docid/42c3bd1e0.html
https://reliefweb.int/report/nepal/nepal-widespread-disappearances-context-armed-conflict
https://reliefweb.int/report/nepal/nepal-widespread-disappearances-context-armed-conflict

Reconciliation Commission in order to “investigate truth about people seriously violating human
rights and involved in crimes against humanity” in the Comprehensive Peace Accord® the
constitutional provision!! and the order of the Supreme Court in 2007 directing the government to
form an independent commission to investigate on, and elucidate the fate and whereabouts of
disappeared persons, and to prosecute those responsible,*? Nepal failed to establish any dedicated
mechanism until 2015. Even when it eventually did so, the mechanisms concerned proved

ineffective and not up to international standards.3

7. On 21 April 2014, the parliament of Nepal adopted the Enforced Disappearances Inquiry, Truth
and Reconciliation Commission Act, 2014 (hereinafter “TRC Act”) creating the Truth and
Reconciliation Commission (hereinafter “TRC”) and the Commission of Investigation on
Enforced Disappeared Persons (hereinafter “CIEDP”). The TRC and CIEDP were established on
10 February 2015. The Supreme Court of Nepal issued a ruling holding that several provisions of
the TRC Act are unconstitutional and at odds with international standards and directed the
government to amend such provisions and make them consistent with its international
undertakings.’* The Supreme Court ordered the amendment of the TRC Act. However, the
government of Nepal, through the Attorney General Office, filed a petition in the Supreme Court
to review its decision.® The petition was rejected by the Supreme Court on 27 April 2020. At the
time of writing, the TRC Act has not yet been amended. Hence, it remains at odds with the

10 Comprehensive Peace Accord (CPA), 2006, clause 5.2.5.

1 The Interim Constitution, enacted in 2007, provided legitimacy to the CPA in its Article 166(3) through its
annexation and reaffirmed the State’s commitment to establish a truth and reconciliation commission and provide
relief to conflict victims. See: Interim Constitution of Nepal, 15 January 2007, Part IV, para. 33 (q) and (s).

12 See: Supreme Court of Nepal, Case Rabindra Dhakal on behalf of Rajendra Dhakal and Others v. the Government
of Nepal, Writ No. 3575, verdict of 1 June 2007.

13 OHCHR, Nepal: OHCHR position on UN support to the Commission on Investigation of Disappeared Persons and
the Truth and Reconciliation Commission: 16 February 2016, available at
https://www.ohchr.org/Documents/Countries/NP/Nepal _UN%20osition_supportTRC_COIDP_Feb2016.pdf

14 Supreme Court of Nepal, Case Madhav Kumar Basnet and others for JuRI-Nepal v. Government of Nepal, Writ No.
0058, decision of 2 January 2015; Supreme Court of Nepal, Case Suman Adhikari and others v. Government of Nepal,
Writ No 0057, decision of 26 February 2015.

15 The Kathmandu Post, Supreme Court set to hear review petition on its landmark 2015 ruling, 12 May 2019,
available at https://kathmandupost.com/valley/2019/05/12/supreme-court-set-to-hear-review-petition-on-its-
landmark-2015-ruling.
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international standards and inadequate to address the gross human rights violations occurred

during the conflict, including enforced disappearances.®

C. Questionnaire

1. Can you please share examples of how the Declaration on the Protection of All Persons
from Enforced Disappearances (hereinafter, “the Declaration”) has contributed to the
development of domestic legislation in your country (or countries in focus)? Can you kindly
share examples of domestic provisions that were adopted in your country (or countries in

focus) as a result of the implementation of the Declaration?

8. On 1 June 2007, the Supreme Court of Nepal gave a remarkable judgment in the case of
Rabindra Dhakal on behalf of Rajendra Prasad Dhakal vs Nepal Government (hereinafter
“Rajendra Dhakal case”) concerning several petitions for a writ of habeas corpus before the
Supreme Court of Nepal on behalf of the persons who were allegedly arrested during the conflict
(between 1999 and 2004) by Nepali security forces and were unaccounted since their arrest. In its
decision, the Supreme Court also referred to the Declaration, among other international
instruments and considered it as one of the guiding documents to frame new laws on enforced
disappearances in the country.” Similarly, in the case of Madhav Kumar Basnet v Office of the
Prime Minister (hereinafter “Madhav Kumar case”), the Supreme Court quoted the preamble of
the Declaration'® and cited first four articles of the Declaration (Articlel to Article 4) and

pronounced that Nepal must fulfil its inalienable obligation to eliminate enforced disappearances.*®

9. The celebrated decision on Rajendra Dhakal’s case had also issued a directive order to form a

Commission to deal with the cases of enforced disappearances that occurred during the conflict.°

16 See, among others, TRIAL International, Nepal: Draft Bill on Transitional Justice falls short of international law
and standards, 20 August 2018, available at https://trialinternational.org/latest-post/nepal-draft-bill-on-transitional-
justice-falls-short-of-international-law-and-standards/.

17 Supreme Court of Nepal, Case Rabindra Dhakal on behalf of Rajendra Dhakal and Others v. the Government of
Nepal, op. cit.

18 The decision quoted, “In many countries often in the persistent manner, enforced dissapperances occur, in the
sense that persons are arrested, detained or abducted against their will or otherwise deprived of their liberty by
officials or different branches or level of government or by organized groups or private individuals acting on behalf
of or with the support, direct or indirect consent or acquiescence of the government, followed by a refusal to disclose
the fate or whereabouts of the persons concerned or a refusal to acknowledge the deprivation of their liberty which
places such persons outside the protection of law.”

19 Supreme Court of Nepal, Case Madhav Kumar Basnet and others for JuRI-Nepal v. Government of Nepal, op. cit.
20 |bid.



https://trialinternational.org/latest-post/nepal-draft-bill-on-transitional-justice-falls-short-of-international-law-and-standards/
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As mentioned in the background, the transitional justice commissions that were created are based

on a faulty legislation, the ‘TRC Act’, that is not in line with the international standards.

10. On 17 August 2018, the new ‘National Penal Code’ (hereinafter the Code) entered into force.
Chapter 16 in the Code was dedicated to deal with crimes of enforced disappearances and it is
annexed (Annex 1) to this questionnaire. For the first time, the Code recognized enforced
disappearance as a distinct crime. However, the provisions contained therein are not fully
consistent with international standards.?! More importantly, these provisions will not be applied
retrospectively and therefore will not encompass the enforced disappearances committed during
the conflict.?? This interpretation disregards the continuing nature of the offence of enforced
disappearance, envisaged by Article 17 of the Declaration and is at odds with Nepal’s international

obligations and the existing domestic and international jurisprudence.

11. The trajectory of the development of both laws (TRC Act and provisions of enforced
disappearance in National Penal Code) can be tracked back to the judgment of Rajendra Dhakal’s
case that called to use the Declaration as a guide. However, both laws do not meet the standards
enshrined in the Declaration. (The comparison of domestic provisions with the Declaration are

discussed in detail in number 7.2 below).

2. Can you please indicate the status of the Declaration in the domestic legal order in your

country (or countries in focus), i.e. with respect to ordinary legislation?

12. The Nepali legislation provides that the treaties and agreements ratified by Nepal must be
applied as Nepali law.?® Referring to the same, the Supreme Court of Nepal concluded that, “there
is no ground for the State to get itself absolved from the responsibility determined by these (signed
or ratified) instruments.”?* However, no Nepali legislation has provisions on the status of the

Declaration. Remarkably, the Supreme Court of Nepal has cited the importance of Declarations®®

2L See TRIAL International, Human Rights and Justice Centre and Terai Human Rights Defenders’ Alliance, Third
Cycle of UPR, March 2020, available at
https://uprdoc.ohchr.org/uprweb/downloadfile.aspx?filename=8042&file=EnglishTranslation.

22 | bid.

23 Nepal Treaty Act 1990, Sec 9

24 Supreme Court of Nepal, Case Rabindra Dhakal on behalf of Rajendra Dhakal and Others v. the Government of
Nepal, op. cit.

2 |bid.
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and international Principles®® in its decisions. The Court also referred to the Declaration on the
Protection of all Persons from Enforced Disappearance as the international instrument that guided
the formation of International Convention for the Protection of All Persons from Enforced
Disappearance.

3. Can you please illustrate if the provisions of the Declaration can be invoked before
domestic courts in your country (or countries in focus) and, if so, share examples of case law
where domestic courts made reference to the Declaration in their verdicts (if possible,
summarizing to which provisions of the Declaration reference was made and how they were

interpreted)?

13.  Thereisno provision in the Nepalese legislation to invoke the provisions of the Declaration
before domestic courts. Nevertheless, in Rajendra Dhakal’s case, the Supreme Court of Nepal
referred to various international documents, such as the Declaration of basic principles of Justice
for victims of crime and abuse of power; the standard minimum rules for the treatment of
prisoners; the Universal Declaration of Human Rights, the United Nations Charter along with
other Conventions.?’” Furthermore, the decision, cited the Declaration and considered the
possibility of implication of the right to live with dignity, the right against torture, the right to
personal freedom, the right of fair hearing and easy access to justice as well as the right of families

in cases of enforced disappearance.?

5. Has your State (or countries in focus) ratified or acceded to the International Convention
on the Protection of All Persons from Enforced Disappearances? If your State (or countries
in focus) has not yet ratified or acceded to the Convention, is there any pending project or

initiative to do so?

14.  Nepal has not ratified or acceded to the International Convention for the Protection of
Enforced Disappearance. However, in the Rajendra Dhakal’s case, the Supreme Court of Nepal

noted definition of enforced disappearance as provided in Article 2 of the Convention and referred

26 Supreme Court of Nepal, Sunil Singh Ranjan et al vs Nepal Government, Writ No. 067-WO-1043, para 21 & 22
cited the Basic Principles on the Use of Force and Firearms by Law Enforcement Officials.

27 Inter American Convention on Forced Disappearance of persons; European Convention for the Protection of
Human Rights and Fundamental Freedoms 1950; International Convention for the Protection of All Persons from
Enforced Disappearance, 2006).

28 Supreme Court of Nepal, Case Rabindra Dhakal on behalf of Rajendra Dhakal and Others v. the Government of
Nepal, op. cit.



breach of articles 6, 7 and 9 of the Convention due to enforced disappearance. Notably, the Court
pointed that, “[a]lthough Nepal has not ratified the Convention for the Protection of All Persons
from Enforced Disappearance and it has not yet come into force, the Convention has developed
an important standard concerning the obligations of a State with respect to the security of
disappeared persons” and that “[t]here seem to be no problem in internalizing the principles laid
down in the Convention for the sake of respecting and promoting life, dignity and freedom of its
citizens and Nepalese legal system must include this.”?° “[I]t is not objectionable in both law and
practice, rather essential. It is expected that state should, within its constitutional framework,
proceed further as soon as possible to ratify such conventions.” The Court went on further to cite
a judgment from the Inter-American Court of Human Rights which considered “the prohibition
of the forced disappearance of persons and the corresponding obligation to investigate and punish
those responsible has attained the status of jus cogens”.>® The decision also directed the
government to take action against officials found guilty of perpetrating enforced disappearances;
and ensure that amnesties and pardons are not available to those suspected or found guilty of the

crime.®!

15. Despite the verdict in Rajendra Dhakal’s case, the government of Nepal has no plans of
ratifying the Convention. During the third Universal Periodic Review cycle, responding to the
recommendation to ratify the Convention, Nepal expressed that, “the Penal Code of Nepal
explicitly criminalizes the act of enforced disappearance in compliance with the relevant
international instruments. The Government of Nepal intends to build requisite legal and
institutional foundation and capacity before joining additional instrument.”3? Nepal government
has been citing transitional justice mechanisms like CIEDP to address the issues of enforced
disappearance. However, the Human Rights Committee in its various decisions has pointed out
that transitional justice mechanisms cannot serve to dispense with the criminal prosecution of

serious violations of human rights.® The Committee also clarified that the fact-finding and truth-

2 |bid.

30 Ibid.

31 Ibid; Also Supreme Court of Nepal, Case Madhav Kumar Basnet and others for JuRI-Nepal v. Government of
Nepal, op. cit.

32 Report of the Working Group on the Universal Periodic Review 21 June-9 July 2021, UN Doc.
A/HRC/47/10/Add.1, available at https://undocs.org/A/HRC/47/10/Add.1

33 Case Kandel v. Nepal, op. cit., para. 5.10



https://undocs.org/A/HRC/47/10/Add.1

seeking objectives of the transitional justice mechanisms, though crucial for reconciliation
purposes, cannot replace the criminal justice system in providing access to justice and redress to

victims of gross human rights violations and their relatives.>*

7. Canyou kindly indicate the main obstacles — practical and legal —encountered by you/your
country (or countries in focus)/ institution/organization in the implementation of the

Declaration (if possible, making reference to specific provisions and concrete examples)?

16. The challenges below, divided into practical and legal challenges are encountered the most by
Nepal in the implementation of the Declaration.

7.1. Practical Challenges

I. Flawed transitional justice

17. As mentioned in the background, the TRC and CIEDP were formed in 2015 with a 2-year
mandate. The mandate has been extended five times already, as the TRC and CIEDP could not
complete their work within the assigned deadline. Despite this, during the past seven years, the
Commissions have shown sheer ineffectiveness and lack of independence. Although there were
repeated extensions of their respective mandate, TRC and CIEDP still operate on the basis of a
flawed legislation, as flagged out since 2015 by the Supreme Court of Nepal.® Victims' groups
and civil society organizations have been demanding the amendment of the law to bring it in line
with international standards. The Government, despite its public commitment,® has taken no
concrete steps to bring the TRC Act in line with international law. The Government claims to be
working on the amendment of the TRC Act but the preparatory work on the amendment of the

TRC Act is not transparent.

18. By September 2020, the CIEDP received 3,243 complaints, where it decided to look into 2496
complaints and considered the rest of the complaints not falling under its jurisdiction.3” However,

the CIEDP has failed to determine the fate and whereabouts of the victims, and nobody has been

3 Ibid.

35 Supreme Court of Nepal, Suman Adhikari et al v. Government of Nepal, op. cit., pp. 80-85.

3 The Kathmandu Post, 'No blanket amnesty for serious rights violations, Gyawali says in Geneva', published 1 March
2019, available at https://kathmandupost.com/national/2019/03/01/no-blanket-amnesty-for-serious-rights-violations-
gyawali-says-in-geneva.

37 CIEDP, Press Release: Issued on the occasion of International Day of the Victims of Enforced Disappearances, 2
September 2021, available at https://ciedp.gov.np/en/press-release-issued-on-the-occasion-of-international-day-of-
the-victims-of-enforced-disappearances/
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held accountable. Hence the repeated extensions of the CIEDP without much progress is yet
another blow, especially bearing in mind that most of the victims have already been waiting for
more than 15 years to obtain justice and redress. While victims are still awaiting to know what
happened to their loved ones; all these lulls are a form of revictimization.

19. During the investigation, the CIEDP gathered information related to these cases, recorded
statements of witnesses and victims, filled ante-mortem forms and solicited the victims’ opinion
on the reparation policy.3® However, victims who have filed a complaint to the CIEDP share the
experience of the CIEDP calling them only once to reconfirm the facts reported in their initial
complaint and not for other inquiries. In general, victims complained about the process of reporting

the events to the CIEDP, which allegedly failed to carefully listen to the story.%

20. As a matter of fact, the majority of victims lodged a complaint in 2016 or 2017, received a
phone call once between 2018 and 2019, and has not received any further news since then. In the
course of the investigation conducted by the CIEDP, it was also found that an official of the CIEDP
scolded the victim when she forgot her husband’s date of disappearance. Moreover, during the
investigations, the CIEDP forwarded 414 files to the TRC after tallying their cases with the list of
dead persons provided by the Ministry of Peace and Reconstruction, as well as the list by Informal
Sector Service Centre.*® Of these 414 complaints, 137 were sent back by the TRC to the CIEDP
for further investigation.”*! However, in none of these transfers, the victims were consulted, which
has created further pain and hopelessness to establish the truth about their loved ones. Additionally,
the registration of complaints was conducted by the CIEDP in the absence of an adequate witness

protection programme and lacking technical knowledge and expertise.*? Notably, most victims

% The Record Nepal, Transitional justice body lets down families of the disappeared, available at
https://www.recordnepal.com/transitional-justice-body-lets-down-families-of-the-disappeared.

39 Pursuing Truth, Justice and Redress in Nepal: An Update on the transitional Justice Process, ICTJ briefing, February
2018, p. 2, available at https://www.ictj.org/sites/default/files/ICTJ-Briefing-Nepal-Justice-Truth-Reparations-
Workshop-Feb-2018.pdf.

40 Ibid.

41 The Republica, CIEDP commissioners retire without accomplishing given tasks, Published on 12 April 2019,
available at https://myrepublica.nagariknetwork.com/news/ciedp-commissioners-retire-without-accomplishing-
given-tasks/.

42 International Commission of Jurists, Nepal’s Transitional Justice Process: Challenges and Future Strategy A
Discussion Paper, August 2017, pp. 9-10, available at https://www.icj.org/wp-content/uploads/2017/08/Nepal-TJus-
Proess-Advocacy-2017-ENG.pdf.
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have been struggling to establish the truth on their loved ones and to obtain justice and redress for
two decades now and the lack of concrete responses from the CIEDP only adds to their anguish
and suffering. Furthermore, the CIEDP has taken no steps in addressing the root causes of the

conflict.*®

21. In 2007, the Government established the Interim Relief and Rehabilitation Program (IRP) for
conflict-affected persons. Interim relief was offered to relatives of the disappeared, among others,
and included economic compensation, academic scholarships and immediate medical care.** In
2009, the Cabinet decided to amend the IRP policy to provide the wives of the disappeared with
the same amount provided to the wives of a deceased person. However, by then, around 400 wives
of disappeared persons had declared their husband dead.*® An additional lump-sum amount that
was offered to wives of the deceased was not awarded to wives of the disappeared until 2011.%° In
addition to this, the wives of the disappeared reported various challenges in accessing the interim
relief. Around 76% of the victims faced difficulties in providing evidence of the disappearance,
64% of the victims faced difficulties in bearing the cost of the transportation to receive the package,
45% faced lack of cooperation from public officials, and 22% from dysfunctional local
committees.*” Also, many families were unable to obtain a recommendation from a political party
which, although not being a formal requirement to obtain interim relief, was reported to play

significant role in speeding up and increasing the chances of successful application.*®

22. Because of the flaws within the working procedures of the CIEDP, the failure to duly consult
victims in the early stages; the loopholes in the existent legal framework; the inadequate resources

and little government support, the CIEDP is not even close to finishing its task.*® No case has been

43 Section 27 (f) of The Enforced Disappearances Enquiry, Truth and Reconciliation Commission Act, 2071 (2014)
lists root causes of the conflict as one of the areas the Commissions must include in their reports after the
investigation.

44 Network of Families of the Disappeared, Nepal, Joint Submission to The Universal Periodic Review of Nepal,
July 2020, available at
https://webcache.googleusercontent.com/search?g=cache:jBRJZZY8E40J:https://uprdoc.ohchr.org/uprweb/downloa
dfile.aspx%3Ffilename%3D8318%26file%3DEnglishTranslation+&cd=1&hl=en&ct=cInk&gl=np.

% Ibid.

46 |bid.

47 Ibid.

“8 |bid.

49 Judicial Body: Commission on Inquiry into Disappearances (Nepal), TRIAL International, available at
https://trialinternational.org/judicial-body/commission-on-inquiry-into-disappearances-nepal/.
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recommended for prosecution, no final report has been published and no reparative measures have
been recommended. The non-consultative, uncoordinated and opaque approach to the CIEDP’s
work has created distrust among all major stakeholders, including conflict victims and members

of civil society.>

23. Finally, the current members of the CIEDP have been criticised for being highly politicized
and thus their appointment has been rejected by the victims.>! The appointments were made based
on hasty provincial consultations and lacked transparency.®® The conflict-victims and their
representative associations have requested to meet the political leaders of the major political parties

to illustrate their concerns and needs.>® However, their request always go unanswered.

7.2. Legal challenges

24. Various provisions of the TRC Act and National Penal Code in relation to enforced
disappearances are addressed in the points below:

7.2.1. Inadequate definition of Enforced Disappearance

25.  Section 206(2)(a) in the National Penal Code defines enforced disappearances (Annex I).
The definition unduly restricts the potential perpetrators to “persons of security personnel having
authority by law to make arrest, investigation or enforcement of law”, thus leaving out several
State agents that may formally have different attributions, as well as persons or groups of persons
acting with the tolerance, support or acquiescence of State agents. The definition hence is not in
line with the preamble of the Declaration. The flaw in the Code is not addressed by Sec. 206(2)(b)
either, which contemplates the possibility for “any person, organisation or group, whether
organised or not” to perpetrate an enforced disappearance. This wording departs from

international law and uses an extremely vague formula that dilutes the State’s responsibility.

%0 No law, No justice, No state for victims, The culture of impunity in post conflict Nepal, 20 November 2020,
available athttps://www.hrw.org/report/2020/11/20/no-law-no-justice-no-state-victims/culture-impunity-post-
conflict-nepal.

1 Human Rights Watch, Nepal: Recent Steps Undermine Transitional Justice Victim Concerns Ignored Yet Again,
25 January 2020, available at https://www.hrw.org/news/2020/01/25/nepal-recent-steps-undermine-transitional-
justice.

%2 |bid.

%8 The Kathmandu Post, Political Instability an excuse to delay justice, conflict victims say, 22 March 2021, available
at https://kathmandupost.com/national/2021/03/22/political-instability-an-excuse-to-delay-justice-conflict-victims-

say--.
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Moreover, the constitutive element of denial that the deprivation of liberty took place or
concealment of the fate and whereabouts of the disappeared is ambiguously phrased in Section
206 (2) (a) as being alternative instead of cumulative (“or a refusal to let the person deprived of

liberty to meet a judicial authority”).

7.2.2. Insufficient penalties

26. While Article 4 of the Declaration require that the offence of enforced disappearance should
be punishable by appropriate penalties which should take into account the “extreme seriousness”
of the offence. Contrary to this, the sanction envisaged for enforced disappearance pursuant to
Sec. 206(7) of the National Penal Code is deprivation of liberty for a maximum of 15 years and a
fine up to 500’000 Nepalese Rupees (approximately 4’500 USS). If the victim of the enforced
disappearance is a child or a woman, the sentence could be increased to 17 years in jail. Besides
failing to clearly establish a minimum sentence for perpetrators, these penalties are hardly
proportionate to the gravity of the crime and do not meet international standards on the matter.

Furthermore, the Criminal Procedure Code includes provisions for a plea bargain. It also lists
circumstances contributing to the mitigation of sentences. For instance, if the accused pleads
guilty of the offence before the investigating or prosecuting authority, remission of up to twenty-
five percent of the sentence can be offered to the accused®. Additionally, if the accused in the
case of any organized offence or offence committed in a group, helps to locate the other persons
involved in that offence or the place where criminal conspiracy of such offence was made, in
seizing or forfeiting any vehicle, machine, equipment or other object or arms used for the
commission of such offence, the prosecutor can also demand up to a fifty percent remission in

punishment®®.

7.2.3. No Reparative mechanisms

27. The Rajendra Dhakal case cited Article 19 of the Declaration and noted the State’s
obligation to provide reparation, including prompt, fair and adequate compensation to the victims
of enforced disappearances. The decision also cited interpretation of Article 19 of the Declaration

54 National Criminal Procedure Code 2017, section 33 (3)(a).
%5 National Criminal Procedure Code 2017, section 33 (3)(b).
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by the Working Group on enforced or involuntary disappearances and recalled that, “monetary
compensation shall be granted for any damage resulting from an enforced disappearance such as
physical or mental harm, lost opportunities, material damages and loss of earnings, harm to

reputation and costs required for legal or expert assistance.”

28.  Sec. 208 of the Criminal Code unduly restricts the notion of reparation for victims of
enforced disappearance, by providing that the disappeared person is entitled solely to pecuniary
compensation from the perpetrator, and only if he or she surfaces alive. “Heirs” of the disappeared
are entitled to pecuniary compensation if the disappeared person “is already dead”. This
requirement implies that the fate and whereabouts of the disappeared are actually known, while
enforced disappearance is characterised precisely by the lack of such knowledge. This provision
departs from international law also because it disregards the fact that, pursuant to international
law and jurisprudence, “victims of enforced disappearance” are not only the disappeared persons
but also any other individual who suffers direct harm as a consequence of the disappearance. The
failure to recognise relatives of the disappeared person as victims in their own right, may lead to
their arbitrary exclusion from programmes of reparation or psycho-social support.

29. Furthermore, Sec. 208 of the Criminal Code does not clarify which criteria would be
applied to calculate the compensation to be awarded, being the expression “reasonable
compensation” extremely vague and indeterminate. This is problematic as it undermines legal
certainty. Moreover, Nepal has a history of awarding very low amounts as compensation to
victims of gross human rights violations that are not commensurate to the gravity of the crimes at
stake. Moreover, reparation for gross human rights violations cannot be limited to pecuniary
compensation (even less if made conditional upon the fact that the perpetrator is identified,
sentenced, and able to pay such compensation), but must encompass restitution, rehabilitation,
satisfaction and guarantees of non-repetition. Furthermore, for the reasons pointed out above,

access to reparation cannot be made conditional upon the fact that the victim is actually dead.
7.2.4. Provisions allowing amnesty

30. Article 18 of the Declaration bars any amnesty to the perpetrators of the enforced
disappearances. However, the TRC Act authorizes the CIEDP to recommend amnesty and mediate

cases, even in situations involving grave crimes and gross violations of human rights, including
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enforced disappearances. °® Despite Supreme Court’s order®’ to bring the TRC Act in line with
international standards, indicating removal of provisions on amnesty, the laws have not been

amended.
7.2.5. Statute of Limitations

31. Article 17 of the Declaration explicitly affirms the continuing nature of the violation in the
cases of enforced disappearances. The Rajendra Dhakal case too noted, “it is also necessary to
have provisions on continuous inquiry until the status of an allegedly disappeared person is
determined.”®® Similarly, in the Madhav Kumar case, the Supreme Court observed that the statute
of limitations on gross violations of international human rights law and serious violations of
international humanitarian law are against the norms of criminal jurisprudence.®® It also
considered that the act of disappearance is a gross human rights violation and that the perpetrator
involved in such crime needs to be prosecuted under criminal law. The Supreme Court also
instructed Nepal Government to make necessary arrangements for the investigation of enforced
disappearances, in line with the Constitution, laws, and the jurisprudence produced by the
Supreme Court in the case of Rajendra Prasad Dhakal and in other legal precedents set by the
Court.®® However, Sec. 210 of the Criminal Code, concerning the statute of limitations for
criminal proceedings on enforced disappearance, establishes that “no complaint shall be
entertained after the expiry of 6 months from the date of having knowledge of commission of the
offence or from the date of the disappeared person getting or being made public.” In its current
wording, this provision is at odds with the Declaration and conducive to impunity. The time line
of 6 months is obviously not sufficient and furtherly the counting must not begin from the moment
when the commission of the offence is known, but only after the fate and whereabouts of the

disappeared persons are established with certainty.

% Section 16 (2), TRC Act, “(2) Notwithstanding anything contained in sub-section (1), if the concerned person or
authority submits an apology to the satisfaction of the Commission, the Commission may either pardon him/her or
remit or commute the sentence if so imposed on him/her or may suspend the punishment on the conditions set by the
Commission or order not to execute the punishment if the conditions set by it are observed.”

57 Supreme Court of Nepal, Suman Adhikari et al v. Government of Nepal, op. cit.

%8 Supreme Court of Nepal, Case Rabindra Dhakal on behalf of Rajendra Dhakal and Others v. the Government of
Nepal, op. cit.

%9 Supreme Court of Nepal, Case Madhav Kumar Basnet and others for JuRI-Nepal v. Government of Nepal, op. cit.
&0 Ibid.
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32. Moreover, the Code would only concern the cases that were committed after the date of
the enactment of the Code, clearly excluding the cases of enforced disappearances that occurred
during the conflict. As enforced disappearance has long been established as a crime under
international law, the international treaties obligate States Parties like Nepal to make laws fully
in compliance with international standards. Adhering to its international obligation, Nepal should
have previously criminalized the act of enforced disappearance. However, criminalizing the act
at present does not exempt it from not investigating the act of enforced disappearance that took
place before the criminalization. The UN Working Group on Enforced or Involuntary
Disappearances has issued a General Comment stating that “where a statute or rule of procedure
seems to negatively affect the continuous violation doctrine, the competent body ought to construe
such a provision as narrowly as possible so that a remedy is provided or persons prosecuted for
the perpetration of the disappearance.”®!

33.  In 2021, some of the family members of the persons disappeared during the conflict tried
to lodge their cases before the concerned District Police Office in accordance with the provisions
in the National Penal Code. However, not a single complaint was registered. The police denied
registering the cases stating they did not fall under their jurisdiction.%? Nobody has been

prosecuted under the law since its enactment in 2018.

8. Can you kindly illustrate whether your country (or countries in focus) has previous
experiences with regard to technical cooperation and assistance from Special Procedures and
whether you think this could be an effective mean to further disseminate and foster the

implementation of the Declaration. What other kind of initiatives could be favoured?

34. Although representatives of TRIAL International and the HRJC have been reaching out to
the Special Procedures through individual communications and meetings in the past, there is no
experience of technical cooperation and assistance to Nepal so far. As organizations working in
the field of enforced disappearances and transitional justice in Nepal, we humbly request the

WGEID to consider coordinating with other relevant Special Procedures and conduct training

81 UNGA, Human Rights Council, Report of the Working Group on Enforced or Involuntary Disappearances®, UN
Doc. A/HRC/16/48, 26 January 2011, para. 39

62 The Kathmandu Post, Families of persons disappeared during insurgency start filing criminal cases with police,
available at https://kathmandupost.com/national/2021/09/02/families-of-persons-disappeared-during-insurgency-
start-filing-criminal-cases-with-police
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sessions for civil society organizations, victims’ groups and human rights defenders (HRD) of
Nepal on issues as emerging international jurisprudence on enforced disappearance, evidence
securing and forensic investigation on people who were enforcedly disappeared. The list is not
exhaustive and the HRJC will gladly play a role in assisting with the identification of specific
needs for technical cooperation and assistance from Special Procedures, in coordination with the

victims’ groups and HRDs in the future.

9. Can you kindly illustrate any activity undertaken in your country (or countries in focus)
to raise awareness and further disseminate the content of the Declaration? To your
knowledge, has the Declaration been translated in any local language other than the six UN

language? If so, could you please share a copy?

35. The government of Nepal has translated some international documents in Nepali language.
However, the Declaration has not been translated. The HRJC, with the support of TRIAL
International, translated the Declaration in Nepali ( Annex 2) for the purpose of training lawyers

in Nepal on the laws related to enforced disappearances.

10. Can you kindly share information on existing training programs (directed both at
authorities and at civil society organizations) in your country (or countries in focus) where
the Declaration is analyzed and disseminated? Any information on the nature and frequency

of such trainings is welcome.

36. TRIAL International has been conducting short-term trainings and long-term coaching
programs on gross human rights violations, including enforced disappearances, directed at
lawyers of Nepal since 2015. The trainings encompass sessions on international human rights
law, including enforced disappearances, legal instruments as the Declaration and mechanisms like
the WGEID (its mandate, working procedure and communications). HRJC joined TRIAL in the
conduction of such trainings since 2017. The trainings have been extended to national Human
Rights Defenders and to representatives of non-governmental organizations since 2018. In 2020
and 2021, HRJC and TRIAL conducted specific 3-days trainings focused exclusively on enforced
disappearances targeting participants from 3 regions of Nepal and a six-month coaching directed
to human rights defenders working in the field of gross human rights violations, including

enforced disappearances.
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37. The HRJC and TRIAL International are not aware about the trainings from Special Procedures
to State agents but highly recommend conducting capacity building activities for judges,
government attorneys and police personnel on issues and concerns regarding enforced

disappearances.
11. Is there any other information that you deem relevant for the purposes of the study?

X
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About the Subscribing Organisations

The Human Rights and Justice Centre is an NGO established in 2017, based in Kathmandu. It aims
at improving access to justice for victims of human rights violations in Nepal such as torture, enforced
disappearances, extrajudicial executions and sexual violence.

Contact person: KapilAryal

E-mail: aryalkapil@gmail.com, contact@hrjc.org.np
Address: Jwagal-10, Lalitpur, Nepal

Tel./Fax No.: +977 9818 018 924

Website: http://hrjc.org.np/

TRIAL International is a Geneva-based NGO established in 2002 and with consultative statute to
the UN Economic and Social Council (ECOSOC). Its aim is fighting impunity for international
crimes and supporting victims in their quest for justice. The organization provides legal assistance,
litigates cases, develops local capacity and pushes the human rights agenda forward.

TRIAL International

Contact person: Philip Grant

E-mail: p.grant@trialinternational.org, info@trialinternational.org
Address: Rue de Lyon 95 | 1203 Geneva | Switzerland

Tel./Fax No.: +41 22 321 61 10

Website: https://trialinternational.ora/
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Annex |

Chapter-16 Offences Relating to Enforced Disappearance

206. Prohibition of enforced appearance:

(1) No person shall subject, or cause to be subjected, any one to enforced disappearance.

(2) For the purposes of sub-section (1), the term "enforced disappearance” means any of the
following acts: (a) The arrest, detention or any other form of control of a person by a person or
security personnel having authority by law to make arrest, investigation or enforcement of law,
followed by a failure to produce such person before the case trying authority within twenty-four
hours of the date of such arrest or deprivation of liberty, excluding the time required for journey,
or a refusal to let the person deprived of liberty to be presented before the judicial authority,
and/or by concealment of information as to where, how and in what condition such person has
been so held, (b) The abduction, custody, control or any other form of deprivation of liberty of a
person by any person, organization or group, whether organized or not, followed by concealment
of information to the concerned person as to the reason for such deprivation and where, how and

in what condition such person has been so held,

(3) A person who orders the commission of enforced disappearance of a person upon arrest,
detention or control of such person and a person who implements such order shall be considered

to be the principal offender of enforced disappearance.

(4) Where an act of enforced disappearance is committed in pursuance of order or direction given
by a person holding public office or by the responsible person of an organization or group, whether
organized or unorganized, the person giving such order or direction shall be liable as the principal

offender of enforced disappearance.

(5) A superior who, despite knowing that his or her subordinate official, body or group was
committing or about to commit an act of enforced disappearance, disregards such information or
fails to take necessary measures to prevent the commission of such act shall also be considered to

have committed the offence under this Section.

(6) Where a person has been subjected to enforced disappearance by two or more persons jointly,

every person involved in such act shall be equally liable as the offender.
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(7) A person who commits the offence referred to in subsection (1) shall be liable to the following
sentence: (a) In the case of the principal offender of enforced disappearance, a sentence of
imprisonment for a term not exceeding fifteen years and a fine not exceeding five hundred
thousand rupees, having regard to the duration and circumstances of such enforced disappearance,
(b) In the case of a person who is accomplice or conspires to the commission of enforced
disappearance, the same sentence as is imposable on the principal offender, and in the case of a
person who attempts to or facilitates the commission of enforced disappearance, half the sentence
imposable on the principal offender.

(8) A person who does an act constituting the offence referred to in sub-section (1) against a
woman or child shall be liable to an additional sentence of imprisonment for a term of two years,

in addition to the sentence to be imposed pursuant to sub-section (7).

(9) Where a person has committed any other offence punishable by law against any one who has
been subjected to enforced disappearance, during such disappearance, he or she shall be liable to
the additional sentence under this Section, in addition to the sentence imposable by law for such

offence.

(10) A person who subjects any one to enforced disappearance by using any government vehicle,
building, arms and ammunition or goods shall be liable to an additional sentence of imprisonment

for a term of one year, in addition to the sentence imposable under this Section.

207. Forfeiture of goods related to offence: Any building, land, vehicle, arms and other goods
knowingly allowed by the owner thereof to be used in, or used with the consent of the concerned
owner in, the commission of the offence punishable under this Chapter shall be forfeited. Provided

that no governmental building, vehicle, arms and goods shall be forfeited.

208. Entitlement to compensation: Where a person who is subjected to enforced disappearance
appears or is made public subsequently, he or she shall be entitled to get a reasonable compensation
from the person who has so subjected him or her to enforced disappearance. (2) Where the person
subjected to enforced disappearance is already dead, the immediate successor to him or her shall

be entitled to get the compensation referred to in sub-section (1).

209. Property to be returned: Where any person, in subjecting another person to enforced

disappearance under this Chapter, has also taken any property belonging to that other person, the
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person who has so subjected to enforced disappearance shall return such property, if available, and
pay a reasonable compensation for such property, if not available, to the disappeared person or his

or her immediate relative.

210. Statute of limitation: No complaint shall be entertained after expiry of six months from the
date of having knowledge of commission of the offence under this Chapter or from the date of the
disappeared person getting or being made public. Provided that if a complaint is filed,
accompanied by the evidence, with the leave of the court, setting out the reason for not being in a

position to file the complaint, such complaint may lie at any time.
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Annex |1

Nepali translation of the Declaration
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