SUBMISSION BY THE PERMANENT MISSION OF PORTUGAL

Strengthening the preparation of States parties’ reports

1. LOIPR

We agree that the procedure needs to be made more specific and tested by the 2 treaty bodies (TB) that have adopted it. It has strengths in so far as it reduces the burden on States Parties (SP) and allows the TB to undertake a more focussed analysis and dialogue based on a list of issues that has already identified the main constraints. It could also reduce the number of questions posed to SP and lead the way to a simplified and better targeted list of issues by all TB. We recognize, however, that it may be more suited to a TB that monitors what we could call a thematic Convention (Torture) and a treaty body that does not have many periodic reports to monitor yet given the low rate of implementation (Migrants’ Convention), than to a treaty body in charge of monitoring a Covenant as wide ranging as the one on Economic, Social and Cultural Rights. On the other hand, CESC has the advantage of being in a position to monitor many SP that are now presenting 4th and 5th periodic reports, which, in principle, should make it easier to decide on a LOIPR. 

It is important to assess the results of on-going efforts by the two TB that already have the procedure in place before we move the process further. 

2. TB / NHRI’s / CSO’s

The aligned interaction of TB with NHRI’s and CSO’s is urgently needed, for a common understanding and modus operandi where all three are clear of how to correspond to mutual expectations.  
We hope the statements on the issue reflecting the points of agreement at the twelfth inter-committee meeting will be ready for consideration as soon as possible.

3. Page limitation for initial and periodic reports
9. Common Core Document

It appears that in spite of the note verbale on this issue sent to SP by the Secretariat in September 2010, SP still feel the need to send over lengthy reports with an extensive list of measures for implementation of the respective treaty but very scarce indications of the impact of such measures on rights holders. Without such indications TB cannot really make a sound assessment. SP officials need to change their mindset and the page limitation “clause” may help them to do so faster. There is no reason for long, descriptive reports if the common core document is updated on a regular basis and the impact of the measures undertaken to implement a specific treaty becomes the fundamental content of the report. Regular updating of the common core document is an essential feature of the system and an update in case of major political and institutional changes is even more important. TB members should also consider adopting a different posture, moving away from a traditional article by article question and answer model to a more pro-active model of concentrating their concerns on priority areas that are still recurrent report after report, as well as on new cross cutting issues (for example, the effects of climate change and environmental destruction on the rights to food and health; the impact of free trade agreements on the enjoyment of escr, etc). As a result, we can expect more focussed Concluding Observations (COB’s).  
4. Predictable cycles TB / UPR
8. Engagement with non-reporting States

Predictable cycles TB/UPR would greatly help SP in organising information and delegations for the dialogues, thereby leading to a more efficient use of human and material resources. Regarding the possibility of consideration of a SP by a TB without the submission of a report, it is a measure that should be taken only in extreme situations since it does not favour the desired dialogue with the SP, which is one of the fundamental strengths of the system. SP should be given all the necessary (friendly and not-so-friendly) reminders regarding their ratification obligations and the advantages of an active engagement with TB. A non-reporting SP is of very limited relevance to the rights holders and of no relevance to the duty bearers. 
5 and 6. Backlogs and additional meeting time
The example provided (review of the current 263 reports would require 106 weeks for all TB whereas the allocation for 2012 is of  59 weeks) is self-explanatory. All measures to deal with this basic imbalance (between needs and resources available) in a systematic and cross cutting manner that avoids individual TB requests for additional meeting time, are urgent. 
7. Tool box for reporting 

It is an interesting idea but difficult to put into practice, given the fact that TB already have treaty-specific reporting guidelines that were reviewed after the adoption of the common core document. We are not exactly sure of what the “optional template” would include, but it is worth giving it some further thought. Could it be made to reflect a number of indispensable elements for a sound assessment of the implementation of the treaties, including qualitative and quantitative indicators?
10. Inclusive process of national consultation
This is an essential element in the preparation of SP reports. We need however to keep in mind, the prerogative of NHRI’s and CSO’s to present alternative reports that are an indispensable source of information for TB. Inclusive consultation does not mean joint reports nor weakening the role of NHRI’s and CSO’s as national “watchdogs”.
11. Dissemination of information and media strategies
OHCHR and TB could devise joint strategies to make better use of media, in particular electronic media. We only need to remind ourselves of the importance of the internet in the dissemination of COB’s and how it helped to make the reporting procedure more transparent and therefore better known and used by all the stakeholders. The crises that SP are facing in so many different areas could be used as an opportunity to further the cause of human rights and their immense potential in helping people overcome suffering and lived injustices. Human rights treaties that SP have ratified need to be centre stage in all the recovery efforts and the fact that public opinion is probably more “open” than ever to measures that enhance economic recovery and social cohesion with the right standards and principles in place should be used to our advantage. 
Enhancing the constructive dialogue between TB and SP
All the proposed ideas are valid and should be given further consideration.

12 and 13. Preparation and structure of the dialogue 
We are not very sure sending the questions to the SP in advance would strengthen the quality of the dialogue. Given the fact that the list of issues has already been sent in advance, we do not see the added value of sending another set of questions in advance, all the more so because the initial part of the dialogue is often triggered by the statement of the head of the delegation at the beginning of the dialogue. Dialogues cannot be prepared in advance for fear of turning them into a “heartless” question / answer exercise devoid of spontaneity. The idea that delegations may not have all the information at hand, which they might if they brought the replies written from home,  does not hold ground given the possibility for the SP of sending supplementary information to the TB during the later sessions of the dialogue itself or immediately afterwards. 
We agree entirely that TB members should better coordinate among themselves to make the best possible use of the time available for the exchange with the SP to glean relevant information that will in turn help shape targeted COB’s. In addition to strengthening the role of the task force (which not all Committees have, at this point in time) it would also be useful to strengthen the role of the country rapporteur who should lead the dialogue. Another way of making the dialogue more effective could be through the “division of responsibilities” by allocating special rights to each Committee member. Often, there is a tactical understanding that a certain Committee member will take up a certain right or rights. What needs to be done is to turn this into an explicit working method within each Committee, with one member taking the lead in relation to the right in  question and another member asking follow up questions and taking the lead if the first member is not present. If well implemented, this method might save time, allow for a more focussed preparation and discussion as well as more targeted COB’s.  
14. Webcasting of public meetings of HR TB

It is important to use all possible means of allowing more input from capitals. National delegations do not always have the financial resources to bring experts from all the fields covered by the treaty and this has a negative impact on the quality of the dialogue. Another cause for concern is the fact that, at times, delegations do not have the right composition or, if they do have public officers who are knowledgeable, there might be a language issue or they may not be given adequate space to answer by the head of the delegation, etc. Webcasting of the public meetings would considerably help overcome some of these obstacles.  
Implementation of TB outputs and impact on the protection of rights holders

15. and 16. Meetings at regional level
All measures to bring the system closer to rights holders and make monitoring procedures relevant to ground realities merit full support. Organisational and financial difficulties could probably be overcome with more creative thinking and operational efforts. One of the traditional reasons for developing countries to mistrust the human rights discourse as “western ideology and rhetoric” could be proved wrong if rights holders from those countries became more aware of how the system can be used to support the full realisation of their rights. 
17. More focused and shorter COB’s
This is, indeed, a key concern. One can hardly presume that SP, even those that are very mindful of their human rights obligations, are able to implement all the COB’s they receive from all the TB. In order to make the COB’s more relevant and targeted, we need to focus on priority issues and thereby shorten the number of COB’s. We do not think the length of the COB is in itself a problem, since it needs to carry some degree of detail in order to provide guidance to the SP and not become a one size fits all type of recommendation (this is in part referred to, in the present list, by the NGO’s in relation to the complementarity with the UPR). If we focus on priority issues, we could certainly reduce the number of COB’s and concentrate more on the formulation. Of course the previous COB’s and the degree of their implementation or non-implementation (the role of the country rapporteur / task force / follow-up rapporteur is relevant to this issue) and all the other elements suggested in the paper need to be taken into account if we want the COB’s to be meaningful and part of a wider exercise. We would like to see further discussion on the common clear format for COB’s drafted by the Secretariat. 
18. Action by SP to implement COB’s
19. Regional follow-up workshops

23. Cooperation with regional and sub-regional organisations

The possibilities suggested merit full support. In fact they are in line with what TB have been encouraging all the stakeholders in the human rights system to do, through their own efforts and asking for assistance from UN agencies and Regional Offices. One word of caution though is on the formulation of a specific national action plan to implement COB’s. We may run the risk of having yet another national plan that is insufficiently articulated with sectorial policies and under-resourced.  What we think is important is that there is a national coordinating body in place, with representatives from all the stakeholders, that coordinates the reporting system at national level, right from the preparation of the reports to the implementation of the COB’s in a permanent relationship with line Ministries and paying special attention to how the COB’s are being fed into national policy making, access to justice for human rights violations and human rights awareness raising. 
Stronger linkages between TB and regional and sub-regional human rights institutions are very important in reinforcing the monitoring exercise and adding strength to recommendations and suggestions at all levels. The drafting of joint General Comments (GC) is an issue that deserves much more attention than it has received so far. There are some great examples but more work should be done to tackle the difficulties arising from a specific treaty-based understanding of the rights in favour of a more general and cross cutting position that would make drafting a consensual joint GC more manageable than it has been so far. More examples of joint GC will be a major step forward. 

20. Enhanced interaction with UN entities
The role of UN entities in supporting the TB system as well as in capacity building for SP for the implementation of COB’s is of crucial importance. Once again, the importance of targeted COB’s and the articulation between TB needs to be highlighted. If more than one TB identifies the same key area for concern and makes targeted COB’s, it would perhaps be easier for SP to garner the support of UN agencies. There are obvious examples where the TB system and the agencies could be mutually reinforcing; one of them is the ILO Social Protection Floor initiative which provides the framework for an universal right to social security. It is not the full-fledged system that the full realisation of the right calls for but it certainly covers core obligations of governments to have in place a minimum essential level of social security to guarantee the rights of the most vulnerable. Making this link in the COB’s to SP that already have sought the support of the ILO, or intend to do so, is an example of a good measure to enhance the interaction between the TB system and the ILO. 

21. Complementarity with the UPR
The use of TB COB’s by the HRC is a welcome step and the synergies between both systems need to be increased. The one issue that remains problematic is the fact that SP are able to decide which of the suggestions made at the UPR they are willing to take on board, which weakens the strength of the COB’s by TB that cannot be selectively accepted or rejected. Perhaps some further consideration could be given to this issue, in the second round of the UPR, so that both systems effectively feed into each other. 

22. Strengthened cooperation with Special Procedures
There is ample scope for strengthening such cooperation in terms of mutually reinforcing and keeping track of recommendations and suggestions but also before the dialogue with the SP. It would be useful if, in the country profile drawn up by the Secretariat, systematic reference be made to the main recommendations by Special Procedures during country visits that are specific to the mandate of the TB in question. This is being done but it should become a regular feature of the country profile. 

24 to 28. Follow-up procedures
This is generally recognized as a weak area in the system and one that needs urgent steps forward. All follow-up procedures are indispensable to make the system relevant to rights holders and SP need to recognize that such procedures are part and parcel of the monitoring system. 

The idea of asking SP to provide a written follow-up on the COB’s implemented within a one or two year period after the dialogue is good but it means TB have to prioritise their COB’s so as to make such reporting a targeted response and not a mid term report (that would be a huge burden on the SP) on all the COB’s. The role of country rapporteur / task force / follow-up rapporteur is very relevant for the follow-up procedures and needs to be harmonised so that SP know what to expect. 

´

Irrespective of the support to be given by all the stakeholders to the implementation  of the COB’s, one needs to keep in mind that the final responsibility for such implementation lies with the SP and that, therefore, the responsibilities of the Government and the public sector cannot be shifted to other stakeholders. 

The establishment of a follow-up coordination unit at the OHCHR for joint follow-up of the recommendations of TB, Special Procedures and UPR will help create harmonised procedures and make the system more transparent. It would, in some ways, become the counterpart of the national coordinating bodies and could add value to their work too. This work is probably being done in various departments of the OHCHR. There may be room for the reorganisation and harmonisation of the different procedures at the UN and regional levels. 
The link between the views of TB on individual communications and policy formulation also shows good potential for improvement. Making information on such views widely available, whether through a separate webpage or any other procedure, particularly at the national level, would help. 

We do not quite understand what the qualitative assessment recommended by civil society in Seoul implies. In reality, TB do make a qualitative assessment of the previous COB’s while drafting the list of issues and during the dialogue and this is different from the written response in relation to priority COB’s as a mid-term implementation exercise. What we see as a possible area for improvement is that SP be required to indicate what they have done to implement the COB’s as an initial part of the subsequent report. Most do it, but it could become a “compulsory” procedure for the Secretariat to accept the report before submission to the TB. We do not see the need for yet another specific questionnaire to be sent to SP on this issue since they already need to comply with the reporting guidelines which call for information on the impact of the measures undertaken to implement the rights as well as on the constraints faced.  
The relationship between TB members and national parliaments also offers room for improvement, but so do the links between the NHRI’s and parliaments. National coordinating bodies for treaty reporting and implementation of COB’s should also reinforce links with parliaments and engage in information, awareness raising and human rights education and training on a regular basis. Parliamentarians should be made more aware of the obligations derived from the ratification of human rights treaties so as to take them into account in their work and recommendations to the executive. 

Follow-up visits for closer monitoring,  in particular when SP persistently fail to implement priority COB’s, are faced with 2 major constrains – financial resources and the readiness of SP to accept such visits as part of the follow up procedure to be considered more as guidance than as a punitive measure. Strengthening the role of the country rapporteur / task force / follow-up rapporteur will help to bridge the mistrust and provide a more holistic framework for follow-up. The financial constraints remain an important element.
29 to 32. Independence and expertise of TB members
There appears to be a wide consensus among all the stakeholders on the need to reinforce the transparency of the process for selection of TB members, taking into account their expertise and independence. We look forward to the draft working paper prepared by the Secretariat to be presented to the 24th meeting of Chairpersons. 

While in agreement with the proposals, we would like to raise the issue of the so called conflict of interests for government officials that, in our opinion, does not apply as a blanket assumption for all levels of government officials irrespective of their role in the departments where they work. We think this is an outdated assumption that does not take into account that government officials involved in policy formulation / monitoring / evaluation are duty bearers that often bring with them knowledge of ground realities and a critical approach that are helpful in shaping a concrete understanding of the difference between the inability and the unwillingness of SP to implement rights.  
33 to 37. Individual communications
As we have said before, all possible means of making the process and the views of the TB on individual communications available and transparent, respecting the need for anonymity where necessary, are to be implemented and access to such information should be made user friendly. There is a lot of space to work on the mutually reinforcing links between policy formulation and views on violations, so that such views benefit the society as a whole, in addition to providing redress for the complainants (in the present list, this issue is identified as “recommendations calling for structural change”; we would be more modest in calling the attention to the link between the findings on individual communications and policy formulation).   
The call for TB to take on board national and regional jurisprudence in developing views and GC is well taken and it is being done, probably more systematically in relation to the views than to the GC. 

The suggestion from the expert meeting on petitions on strengthening the current mechanisms on follow-up to individual communications merit more consideration and best practice information on follow-up would be very useful. Regarding the questionnaire on national mechanisms and regulatory framework for implementation of TB decisions, we do not see the need for it, since it is an integral part of the common core document as well as of the reports. If the questionnaire is meant for the follow-up to views on individual communications, it will probably be done in the context of the communication itself. 

Mutual cross-referencing of COB’s and findings also needs to be strengthened, particularly in the case of priority COB’s in order to signal to the SP that certain issues are critical in terms of the entire system of promotion and protection of rights and not only from the standpoint of a particular TB. 
The idea of ad-hoc inter-committee meetings on substantive rights or procedural issues has probably being taken on board in the proposal to hold inter-committee working groups on jointly identified and pre-determined issues. The basic difficulty underlying all these efforts is the lack of decision making capacity on the part of such groups. As long as this issue is not tackled in a conclusive manner, it will impact negatively on their work and its results, besides leading to an inefficient use of dwindling resources.  Perhaps an information note by the Secretariat identifying the negative results of this position and possible ways to overcome the difficulties, for the consideration of the Chairpersons, would be useful.  This issue is mentioned in Other issues, in the paragraph on the enhanced role of TB Chairpersons on working methods and procedural matters but we think it is a deeper issue that is on-going for years and really needs to be brought to a closure.  
38 and 39. Resourcing the TB system 
All proposals for the resourcing of the TB system absolutely need to be given due consideration, including the possibility of changes in the TB procedures for a more efficient use of existing resources without jeopardizing their monitoring role. One recurrent issue is that of translation of national reports in order to enable all TB members to fulfil their role. Keeping strictly to the number of pages suggested for the initial and periodic reports, without forgetting that what is required of SP is the indication of the impact of the measures undertaken to fulfil the rights of people living under their jurisdiction, would overcome some of the translation difficulties and help translation services better plan their work.  However, all said and done, SP need to be reminded of their responsibilities in funding the OHCHR. 

Other issues

Finally, the suggestion for academic focus research groups is very valid. Networks of former TB members, Special Procedures and other human rights mandate holders who wish to continue to engage in the discussion could also be helpful. A first step would be for the OHCHR to start a list serve to gauge the degree of interest in such networks. 
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