
OFFICE OF THE HIGH COMMISSIONER FOR HUMAN RIGHTS

OPEN-ENDED CONSULTATION ON KEY LEGAL MEASURES FOR THE RATIFICATION AND IMPLEMENTATION OF THE CONVENTION ON THE RIGHTS OF PERSONS WITH DISABILITIES 

Geneva, 24 October 2008, Palais des Nations, Room XXI
INFORMAL SUMMARY OF DISCUSSIONS

INTRODUCTION
1. In resolution 7/9 of 27 March 2008 entitled “Human Rights of Persons with Disabilities”, the Human Rights Council at its 7th session decided to hold on an annual basis an interactive debate on the rights of persons with disabilities. The Council further decided to hold its first such debate in the course of its tenth session (the March 2009 session), focusing on “key legal measures for ratification and effective implementation of the Convention, including with regard to equality and non-discrimination”.  
2. To support this debate, the Council requested the Office of the High Commissioner for Human Rights (OHCHR) “…to prepare a thematic study to enhance awareness and understanding of the Convention on the Rights of Persons with Disabilities, focusing on legal measures key for the ratification and effective implementation of the Convention, such as those relating to equality and non-discrimination, in consultation with States, civil society organisation, including organisations of persons with disabilities, and national human rights institutions”.
3. In preparation for the study and as a part of a wider consultation process, on 24 October 2008, OHCHR held a consultative meeting on “key legal measures for the ratification and effective implementation on the Convention on the Rights of Persons with Disabilities”. 
4. In this meeting OHCHR consulted with States, civil society organisations, including organisations of persons with disabilities, national human rights institutions and intergovernmental organizations on issues relevant to the study in order to:  
· Gather inputs on national experiences in the ratification of the Convention; 
· Identify and discuss key priority areas for implementation of the Convention, with a focus on equality and non-discrimination measures in particular in the areas of legal capacity and education;
· Identify and reflect on the structure and role of national mechanisms for national implementation and monitoring;
· Identify and reflect on potential gaps in and obstacles to effective implementation of the Convention at country level.
5. The thematic study will be made available on the website of OHCHR for the tenth session of the Human Rights Council (March 2009).
6. This informal summary of the consultation held on 24 October 2008 seeks to reflect some main themes and issues discussed during the open-ended consultation. For this reason, with the exception of the panelists, the summary does not attribute ideas and comments to specific participants. As various issues were addressed throughout the day, the summary does not represent a chronological record of the discussion but groups the issues discussed by theme. 
7. The programme of work of the consultation and the list of participants are included in Annexes 1 and 2 to the present summary.  
OPENING SESSION
8. Ms. Jane Connors, Coordinator, Human Rights Treaties Branch, OHCHR, opened the consultation by emphasizing the importance of the consultation process in the preparation of the thematic study on legal measures for implementation of the Convention on the Rights of Persons with Disabilities (CRPD). Ms. Connors noted that the ultimate goal of the thematic study conducted by OHCHR is to support States Parties in meeting their duties under the Convention, thereby resulting in increased human rights protection and promotion for persons with disabilities. She underlined how, on the eve of the 60th anniversary of the Universal Declaration of Human Rights on 10 December 2008, the daily reality of the vast majority of the estimated 650 million persons with disabilities is far removed from the Declaration’s bold vision of a world were the civil, political, economic, social and cultural rights of all human beings are realized without distinctions. Despite being entitled to protection under the existing human rights treaties through the cross-cutting principle of equality and non-discrimination, persons with disabilities had by large remained “invisible” in the human rights system and absent from the human rights discourse, with disability considered a social and development rather than a human rights issue. 

9. Ms. Connors highlighted the evolution of the disability rights debate from the original focus on selected rights to the comprehensive scope and protection guaranteed by the Convention and its Optional Protocol. She reminded participants that the Convention responds to a long-standing protection and promotion gap, that the Convention does not only restate the entitlement of persons with disabilities to all human rights values and freedoms, but also identifies a roadmap for States as to the multifaceted measures required to achieve real equality of persons with disabilities.

10. The Chairperson, Ms. Maarit Kohonen, Coordinator, Human Rights and Economic and Social Rights Issues Unit, OHCHR, emphasized the importance of the open-ended consultation as an opportunity to enhance awareness and understanding of the Convention and to contribute to the identification of the issues and recommendations to be featured in the thematic study. She reminded participants that that study will be discussed by the Council in March 2009 and guided participants through the agenda of the day.
11. Ms. Silvia Lavagnoli, Advisor (a.i.) on Human Rights and Disability, OHCHR, highlighted the Human Rights Council’s commitment to play an important role in the future of the Convention, as indicated by its resolution 7/9 “ Human rights of persons with disabilities”. She explained the consultative process undertaken by OHCHR in conducting the study and noted that over 70 written contributions had been received, from States, national human rights institutions, intergovernmental organisations and non government organisations including organisations of persons with disabilities. All the contribution can be accessed on the OHCHR website (www.ohchr.org, specifically at: . http://www2.ohchr.org/english/issues/disability/HRCResolution79.htm#contributions) 
SESSION 1:
NATIONAL EXPERIENCES IN THE RATIFICATION OF THE CONVENTION ON THE RIGHTS OF PERSONS WITH DISABILITIES 
12. Ms. Amy Laurenson of the Permanent Mission of New Zealand to the United Nations in Geneva presented New Zealand’s national experience in the ratification of the Convention on the Rights of Persons with Disabilities. She noted that New Zealand had ratified the Convention without any reservation and presented the domestic institutional and policy framework that paved the way for the ratification of the Convention. 

13. She made reference to:

· New Zealand’s National Disability Strategy. This strategy was prepared under  the leadership of the Ministry of Health in close consultation with organizations of persons with disabilities, and requires annual reporting to Parliament;

· Minister for Disability Issues, responsible for disability issues within government and monitoring implementation of the Strategy and reporting;

· Disability Office within Ministry of Social Affairs, which serves as the focal point for government agencies and departments, with the mandate to promote implementation of the Strategy and to support the Minister for Disability Issues:

· National Human Rights Institution (New Zealand Human Rights Commission), which has not only a promotion, education and advocacy mandate but also the competence to receive and consider complaints alleging discrimination, including on the basis of disability; 

14. Ms. Laurenson noted that New Zealand had to ensure that its legislation, departmental policies and practices were in compliance with the Convention prior to ratification. Therefore, the ratification of the Convention had helped re-focusing action domestically during the comprehensive review and reform of legislation and departmental policies. She explained that New Zealand had chosen not to have one cross-sectoral legislative act on disability issues, but rather to mainstream disability in each sectoral law and policy, be it health, education, social welfare, transport and housing. She explained that the prohibition of discrimination on the basis of disability was already a feature of the domestic legal framework prior to ratification of the Convention. Complaints alleging discrimination based on disability can be filed before the Human Rights Review Tribunal and legislation must be interpreted in a non-discriminatory manner. 
15. With reference to the legislative and policy review that took place prior to ratification, Ms. Laurenson noted that while most legislation was found to be consistent with the Convention, some legislation required minor amendment. Ms Laurenson gave several examples of outdated legislation which was amended prior to ratification of the Convention. For example,  in the area of equal recognition before the law and legal capacity (art. 12 CRPD), outdated provisions that automatically disqualified a person from certain public or fiduciary office or from serving on a jury on the grounds of a “mental disability/disorder” had to be removed as discriminatory. Equally, legislation was amended to provide that a trustee to give notice upon appropriation of property to all interested persons, and not only to those of full age and mental capacity. Furthermore, she noted, while the duty to reasonably accommodate is provided for in the law, in line with the Convention, not all bodies –public or private- were either aware of its requirements or meeting the necessary standards. The review of policy and practice prior to ratification therefore helped re-focus attention on this issue. In the area of accessibility, legislation on building was reviewed. The legislation promotes physical independence for users of buildings and requires new and refurbished buildings to which the public have access to be made accessible to persons with disabilities. In 2006 the New Zealand sign language was recognised as an official language. This means that persons with hearing impairment can use it in legal proceedings and that government services and information must be made accessible to the deaf community through the use of appropriate means, including the use of the New Zealand sign language.  

16. Ms. Laurenson also referred to the financial cost resulting from the ratification of the Convention, and noted that in virtue of the principle of non-discrimination, most of the undertakings resulting from the Convention coincide with existing obligations under other human rights instruments. She also noted that the realisation of economic, social and cultural rights including for persons with disabilities, is subject to progressive realisation. Ms. Laurenson concluded by stating that ratification of the CRPD had not resulted in an additional financial burden on New Zealand and that it is expected that ratification can in fact positively impact the economy, as persons with disabilities will increasingly be able to participate and contribute to society in parallel with the removal of existing barriers.

SESSION 2: 
KEY LEGAL MEASURES FOR THE IMPLEMENTATION OF THE CONVENTION ON THE RIGHTS OF PERSONS WITH DISABILITIES, INCLUDING NON-DISCRIMINATION, EQUALITY AND A GENDER PERSPECTIVE 
17. Dr. William Rowland, Chair of the International Disability Alliance (IDA) and of the IDA-CRPD Forum conducted an overview of legal measures required domestically for the implementation of the Convention. Dr. Rowland highlighted that in order to implement the CRPD adequately, States Parties to the Convention need to undertake a systematic revision of their legislation in the light of the Convention and to repeal, amend or enact legislation accordingly, in accordance with Article 4 on General Measures. He stressed that representative organizations of persons with disabilities need to be fully involved in this process, as required by paragraph 3 of Article 4 of the Convention.  

18. Dr. Rowland continued his presentation by outlining some areas in national legislation that most likely will need to be addressed to ensure compliance with the Convention and made reference to: 
A. Anti-discrimination legislation must be adopted or amended to ensure that any form of discrimination on the grounds of disability in any area of life is outlawed;

B. Legislation on accessibility must be adopted or amended so that accessibility standards are mandatory and effective and to contemplate measures of redress in case of violation of applicable standards; in the case of existing infrastructure, legislation should require gradual adaptation;
C. Recognition of legal capacity of persons with disabilities. Legislation must ensure that persons with all disabilities have the same right as others in the exercise of their individual autonomy and be recognised as competent to perform legally significant acts, in accordance with Article 12 of the Convention. Supported decision-making, where required, must be understood as a supportive measure and does not give rise to a lesser degree of legal capacity. Legal measures required in this area for implementation of the Convention include: 
a. Repealing laws that conflict with the right of all persons with disabilities to enjoy legal capacity and liberty on an equal basis with others, such as: i) laws declaring the legal incapacity of any group of persons with disabilities, laws authorizing interdiction or declaration of incapacity and laws authorizing plenary (full) guardianship; ii) laws authorizing compulsory medical or psychological treatment of persons with disabilities (including children with disabilities); iii) laws permitting the deprivation of liberty based on disability, either alone or in combination with other factors, such as danger to self or others or need for care and treatment; and iv) laws limiting capacity to testify or otherwise partake in the legal system;  
b. Adopt or strengthen legislation i) to recognize supported decision-making, by also clarifying the legal obligations of supporters and providing for remedies against abuse; ii) to recognize and enforce the right to free and informed consent in health and medical context, including medical and scientific experimentation and interventions, and in all services, with heightened scrutiny for interventions aimed at correcting or alleviating an impairment; and iii) to provide procedural accommodations in the various phases of the judicial procedure to ensure full access to justice of persons with disabilities;
D. To protect persons with disabilities from torture and to prevent it, legislative frameworks must be adopted or amended to incorporate disability-based forms of torture and ill treatment. Legislative frameworks and enforcement measures for the prevention and protection from torture need to incorporate and be accessible to persons with disabilities, in accordance with Article 15 of the Convention;
E. To ensure the right of persons with disabilities to live in the community, laws need to prevent coerced institutionalization and more subtle forms of institutionalization like providing state assistance only upon referral to an institution. Legislation needs to be adopted to make available to persons with disabilities a range of in-home, residential and other community support services, in accordance with Article 19 of the Convention;

F. Laws need to be amended or adopted to recognize sign language as one of the country’s official spoken languages, and to accept, facilitate and promote its use;
G. CRPD is the first international treaty that recognizes braille as the script for blind and deaf-bind persons and considers it equal to other scripts in the world. Domestic legislation should be amended or adopted to ensure that all public buildings, institutions and cultural monuments have texts in Braille;
H. Laws defining any group of children as “ineducable” must be repealed. Legislation should ensure that children with disabilities have access to education within the regular education system and that the supports and adaptations required are made available. Equally the right to receive all education in sign language and in braille and to study sign languages and braille as school subjects must be recognised under the law; 
I. Legislation on the employment of persons with disabilities must include protection against any form of discrimination in all forms of employment and will also have to include protection against harassment on the ground of disability in all stages of the employment process;
J. Legislation must be amended or adopted to ensure that all persons with disabilities can vote and be elected and have the same rights as all other citizens to vote by secret ballot;
K. Countries engaged in international cooperation must ensure that their cooperation programmes and policies respect the human rights of persons with disabilities, in accordance with Article 32 of the Convention;
L. All legislation, including anti-discrimination legislation, must include persons with psychosocial disabilities, in accordance with Article 1 of the Convention. There must be a general legislative guarantee of equality and equity for indigenous peoples with disabilities and women with disabilities. Legislation protecting against violence, exploitation and abuse must be adopted or amended to become age, gender and disability-sensitive;
M. Legislative action is also required to include a general guarantee of equality for children with disabilities and to ensure their right to express their views on all matters of concern to them and to have their views given due weight on an equal basis with other children, and in accordance with age and maturity, in all settings. Existing child protection legislation needs to be reviewed to bring it in line with the CRPD and necessary supports to families must be guaranteed by the law to enable them to care for their children; 

N. Legislation must be adopted or revised to ensure that a national monitoring framework is established to “promote, protect, and monitor” the Convention’s implementation in line with the Paris Principles. This framework must ensure the involvement and full participation in its work of organizations of persons with disabilities, in accordance with Article 33 of the Convention. 
19. Dr. Rowland concluded by urging States to ratify the Convention without reservations and encouraged OHCHR to play a prominent role not only in supporting the Committee on the Rights of Persons with Disabilities, but also in providing technical support and advice to States parties, to ensure inter alia full legal capacity to persons with disabilities, to protect persons with disabilities from forced treatment and deprivation of liberty on the basis of disability, with the active involvement of the IDA CRPD Forum.

20. Dr. Agustina Palacios, Coordinator, Centre for Human Rights at the National University of Mar del Plata (Argentina) illustrated the concept of equality and non-discrimination enshrined in the Convention on the Rights of Persons with Disabilities and outlined the legal measures required for its implementation.  
21. Dr. Palacios highlighted the comprehensive and non-discriminatory nature of the Convention on the Rights of Persons with Disabilities. She underlined that the Convention recognizes the equal entitlement of persons with disabilities to all human rights and fundamental freedoms, while identifying measures and specific guarantees to ensure that persons with disabilities enjoy and exercise all human rights on an equal basis with others. Dr. Palacios noted that the Convention does not aim to establish new rights, but aims to apply the principle of non-discrimination to every human right. For this reason, she explained, the drafters and those involved in the negotiations of the Convention had to include in each right the principle of equality and non discrimination and identified in respect to each single right the additional measures required to make the right a reality for persons with disabilities. Dr. Palacios noted that the Convention leaves the choice to State whether to opt for a traditional type of disability-based anti discrimination legislation or to mainstream disability in all sectoral legislation. In this respect, Dr. Palacios pointed out that comparative analysis of different domestic approaches in relation to non-discrimination disability based legislations, and experiences from other non-discrimination human rights treaties, could both shed some light towards the most effective approach. 

22. Dr. Palacios proceeded then to clarify the concept of non-discrimination contained in the Convention. She noted that, as a constituent part of the Convention, the general principle of equality and non-discrimination is present throughout the text. It is included in the preamble (interpretative value), as the purpose (art. 1 CRPD) and as a general principle (art. 3 CRPD) of the Convention. The full realization of all human rights of persons with disabilities without discrimination on the basis of disability (art. 4.1 CRPD) is also recognized amongst the general obligations of States as well as the adoption of all appropriate measures to eliminate discrimination against persons with disabilities (art. 4 (1) (b)) and on the basis of disability by any person, organization or private enterprise (art. 4 /1) (e)). Equally important, equality and non-discrimination is recognised in the Convention firstly as a right to be recognized as a person before and under the law and to equal protection by the law (art. 5.1 CRPD); and secondly as a State obligation to prohibit discrimination on the basis of disability, to ensure equal and effective legal protection against discrimination on all grounds and to take all appropriate steps to ensure that reasonable accommodation is provided. The Convention also clarifies that specific measures which are necessary to accelerate or achieve de facto equality of persons with disabilities shall not be considered discrimination. 

23. Dr. Palacios noted that the notion of ‘discrimination on the basis of disability’ in Article 2 of the Convention: 

· Focuses on the result, and not on the purpose or intention; 

· Comprises all forms of discrimination: direct, indirect, structural etc.; 

· Covers not only persons with disabilities but, as discrimination on the basis of disability, also persons that work or are related to persons with disabilities, or persons that while not having a disability presently might for example acquire a disability in the future;

· Recognises denial of reasonable accommodation as a form of discrimination; 

· Requires a certain degree of specificity for its effective implementation. It is not sufficient to include a generic non-discrimination clause in legislations and policies. Instead, it is required that each legislation and policy also identifies the measures required to guarantee equal opportunities to persons with disabilities; 

24. Dr. Palacios cautioned against confusing the principle of reasonable accommodation with the notion of ‘universal accessibility’ or ‘specific measures to achieve the facto equality’. The obligation to reasonably accommodate the specific situation of a person with a disability in a concrete circumstance or case, and the obligation to ensure universal accessibility are different. She stressed the importance to incorporate the concept of “reasonable accommodation” in national legislations in an open format, as it is impossible to foresee all reasonable accommodation interventions that might be required. When addressing accessibility in national legislations, Dr. Palacios advised on the importance to: i) identify the areas to be addressed in line with Article 9 of CRPD (hereby not limiting provisions to the physical environment), ii) identify accessibility standards in consultation with persons with disabilities; identify deadlines for compliance and establish different requirements for new and existing constructions; establish a system of sanctions. 

25. Last, Dr. Palacios highlighted some of the non-legislative measures required to ensure equality of opportunities. She stressed that legislation alone is not sufficient to ensure implementation of the Convention at domestic level. She mentioned: 

· Measures that create awareness and social interest in favour of effective implementation of the principle of non discrimination, such us education at all levels on non-discrimination, and fiscal and economic incentives;
· Non-financial sanctions such as exclusion from public tenders; 
· Judicial measures for redress.  
26. Ms. Dinah Radtke, Expert on gender and disability, representing the German Council for Self-determined Living and Chair of the Women’s Committee of Disabled People’s International, focused her presentation on the opportunities presented by the CRPD to achieve true equality and enjoyment of all human rights by women and girls with disabilities. 
27. Ms. Radtke recalled how women and girls with disabilities are subject to myriad forms of disability-based, gender-based and other types of discrimination. She emphasized that the CRPD offers important avenues to achieve true equality and enjoyment of all human rights by women and girls with disabilities. Ms. Radtke explained the “twin-track” approach adopted towards women with disabilities in the CRPD.  She explained that while the Convention contains a specific article on women with disabilities (art. 6 CRPD) it does not intend to segregate and accord “special” or different rights to women and girls with disabilities. Instead, Article 6 must be read in conjunction with the general principle of equality between men and women (art. 3 (g) CRPD) and other references to women and girls with disabilities present in the text, so that it fully serves to ensure the full inclusion and mainstreaming of women and girls with disabilities in all aspects of the Convention’s implementation and monitoring.  She noted that like the other articles of general application in the CRPD (articles 3 to 9), Article 6 has “horizontal” effect and therefore applies also to those articles that do not make an explicit reference to women with disabilities or to gender, such as education, employment and international cooperation.

28. Ms. Radtke noted that the issues of women and girls with disabilities should not longer be addressed as after-thoughts by States, but must be coherently included in all areas of the CRPD’s implementation. For example, States must review their laws to ensure that protection is offered against multi-dimensional discrimination, and must promote legal measures and programmes for the empowerment of women and girls with disabilities in all spheres of life. She also stressed that the CRPD’s approach to gender ensures that women and girls with disabilities and their representative organizations have a place in the decision-making processes that affect their lives, and further requires that women with disabilities be included in formulating and implementing the Convention.  Ms. Radtke highlighted that women with disabilities understand best the nature of the discrimination they face, and encouraged States Parties to seek the expert advice of women with disabilities in identifying, removing and preventing such forms of discrimination.
29. Ms. Radtke highlighted the role of the international and national monitoring mechanisms established by CRPD in promoting the realization of the human rights of women with disabilities. She expressed the view that the work of the Committee on the Rights of Persons with Disabilities will also positively impact on the monitoring work conducted by other Committees, in particular the Committee on the Elimination of All Forms of Discrimination Against Women and the Committee on the Rights of the Child, on issues related to women and girls with disabilities. Mr. Radtke highlighted that cross-fertilization amongst the various treaty bodies will serve to enhance and disseminate understanding and awareness of the issues related to women and girls with disabilities and to improve their full enjoyment of human rights without discrimination on the basis of disability, gender or other grounds. 
30. With regard to monitoring implementation of the CRPD, Ms. Radtke noted that only few women with disabilities will most likely be able to participate at the level of international monitoring, given the prevailing context of discrimination and exclusion of women with disabilities. By contrast, national human rights institutions (NHRIs) at the national, provincial and local level offer opportunities for women and girls to become directly involved monitoring implementation of the CRPD at domestic level.  
30.
Ms. Radtke concluded by highlighting that CRPD contains both the substantive as well as the procedural provisions that will allow women with disabilities and the institutions of the States where they live to effectively work towards the full enjoyment of women’s human rights.  

SESSION 3:
SECTORAL MEASURES FOR IMPLEMENTATION OF THE CONVENTION ON THE RIGHTS OF PERSONS WITH DISABILITIES: THE RIGHT TO EQUAL RECOGNITION BEFORE THE LAW AND THE RIGHT TO EDUCATION 
31. Dr. Agustina Palacios Coordinator, Centre for Human Rights at the National University of Mar del Plata (Argentina) illustrated the right to equal recognition before the law enshrined in the Convention on the Rights of Persons with Disabilities and outlined the legal measures required for its implementation.  
32.  Dr. Palacios highlighted the importance of Article 12 on equality before the law and legal capacity in the Convention. She noted that Article 12 introduces a significant change in the legal framework regulating the legal capacity of persons with disabilities. From a traditional system based on a “substituted-decision making model”, the Convention shifts to a “supported-decision making model”. She pointed to the importance of relating Article 12 to other articles in the Convention, in particular Article 2 (definition of disability based discrimination), Article 5 (non discrimination), Article 14 (liberty and security), Article 15 (protection against torture), Article 16 (freedom from exploitation, violence and abuse), Article 17 (integrity of the person) and Article 19 (living independently and inclusion in the community).

33. The implementation of Article 12 requires the elimination of numerous barriers and the recognition of the principle of equality and non-discrimination in the context of legal capacity. In this regard, she noted that there is a higher resistance to adopting the social and human rights model of disability to persons with intellectual and psychosocial (mental) disabilities than it is the case to persons with physical or sensory disabilities. 

34. Dr. Palacios reflected on the enormous consequences of truly implementing the paradigm shift in Article 12. In first instance, she highlighted the legal conflict between the CRPD and soft law provisions in the area of legal capacity.
 As legally binding, the standards of the Convention prevail over soft law norms. She also noted the existence of a legal conflict between the Convention and other regional legally binding human rights treaties.
 At this regard, Dr. Palacios argued that the CRPD is to be considered as the highest standard of protection of the human rights of persons with disabilities, and therefore, when a State ratifies and becomes Party, CRPD provisions must prevail. According to Dr. Palacios, this statement finds support in both, the principles of lex-posterior, and pro-homine. 
35. Secondly, Dr. Palacios discussed the interpretation of the term “legal capacity” in light of international human rights law and the travaux préparatoire of the Convention. She clarified that the concept of legal personality recognizes the individual as a person before the law and is therefore a prerequisite for the enjoyment of any other right, while “legal capacity” is a broader term that includes the capacity of the individual to be subject of rights and obligations as well as the capacity to act. Having clarified the term, Dr. Palacios questioned the admissibility of States’ reservations to this article, where they interpret the concept of legal capacity in a restrictive manner. 

36. Thirdly, Dr. Palacios explained the process of “incapacitation or interdiction” and noted that it had been traditionally used to deprive persons with disabilities, either with sensory, mental or intellectual impairments, fully or partially, of legal capacity, in favour of a third person (legal guardian). Through incapacitation, the legal guardian is then (legally) entitled to make decisions on behalf of the person incapacitated in some or in all areas of life, depending on the scope of guardianship. 

37. Dr. Palacios expressed the view that the legal institute of “incapacitation” is not consistent with the Convention, in light of the right of persons with disabilities to “equality in legal capacity.” She explained that implementation of Article 12 requires the revision of existing legislation in order to eliminate:

· Provisions that allow deprivation of legal capacity on the basis of disability (i.e. norms regulating the legal incapacitation of blind-deaf persons who cannot write).

· Provisions that indirectly refer to disability with the intention or the effect to include only persons with disabilities (i.e. provisions that incapacitate persons with impairments or illnesses that have the effect of making them unable to take decisions)

· The institution of incapacitation, to be replaced with “a process that supports the person in the exercise of legal capacity.” 

38. She stressed that States are required to adopt the supported decision making model envisaged in article 12 and are required to replace the guardianship system expression of substitute-decision making. Dr. Palacios agreed that the establishment of the support process envisaged by Article 12 is a complex task that: i) will need a careful consideration of different proposals, ii) should be clearly determined, in consultation with key actors, and iii) will need to be gradually implemented. 
39. Last, Dr. Palacios explained that article 12. 4 CRPD requires States to ensure safeguards that prevent the abuse of persons with disabilities exercising their legal capacity. She noted that such measures require: i) respect of the rights, will and preferences of the person, ii) no conflict of interest and undue influence, must be proportional and tailored to the person; and iii) must apply for the shortest time possible and be subject to regular review by an independent and impartial authority or judicial body. 

40. Ms. Jill Van den Brule, United Nations Educational, Scientific and Cultural Organization (UNESCO) focused her presentation on the measures required for the enjoyment of the right to education by persons with disabilities as outlined by article 24 of the Convention.  She noted that inclusive education should be understood as a system of education that accommodates all: indigenous people, children with disabilities, child soldiers etc. She cautioned against an understanding of inclusive education as an approach targeting exclusively children with disabilities and noted that experience has shown that the changes needed to accommodate students with disabilities are, in fact, changes that positively impact the whole education system. 
41. Ms. Van den Brule gave the audience a global overview of the situation by highlighting that in a world with an estimated population of 650 million persons with disabilities, there are over 75 million children out of school from which an estimated figure of 30 to 40 percent have a disability, 80 percent of which live in developing world. She also stressed that there are 776 million illiterate persons in the world, two thirds of which are women. Education for all by 2015 will not be achieved unless clear comprehensive national strategies are put in place. 
42. She also highlighted that in order to achieve inclusive education, stigma and discrimination need to be overcome, as well as segmented planning for children with disabilities at national level,  which often results in placing education of children with disabilities within the competence of the Ministry of Social Affairs, and not the Ministry of Education. Inclusive education also requires: i) changes to the school mentality, including the relationship of teachers to students and introducing active learning; ii) changes to curricula and evaluation, shifting from academic to a competency-base system and changing and expanding basic education. 
43. Ms. Van den Brule made reference to the international legal framework for inclusive education that encompasses both the Universal Declaration of Human Rights as well as the most recent Convention on the Rights of Persons with Disabilities. She highlighted some concrete policy measures to achieve inclusive education: 

· Eliminating legal barriers, such when education for children with disabilities is not placed within the mandate of Ministries of Education; 

· Ensuring that one government body is responsible for education in a given country and that and one education system is in place: in many countries social ministries have the responsibility for educating children with disabilities and separate school systems exist;
· Transferring some special education resources, where possible, progressively to mainstream education; 
· Training educators to respond to diversity:  educators need to be able to teach a spectrum of learners in every class;

· Addressing teaching conditions:  poorly paid teachers working several shifts cannot adequately meet the needs of their students;
· Investing in inclusive early childhood education (ECCE): children should arrive at primary school with preparation;
· Providing training to parents of children with disabilities and working in close collaboration with civil society at this regard. 
44. Ms. Van den Brule concluded by highlighting the importance of advocating for the ratification and implementation of CRPD, adopting targeted policies to address discrimination and equality in education and of promoting effective multi-sectoral approaches and support to education
SESSION 4: 
NATIONAL IMPLEMENTATION AND MONITORING OF THE CONVENTION ON THE RIGHTS OF PERSONS WITH DISABILITIES 
45. Professor Gerard Quinn, National University of Ireland, (Galway), member of the Irish Human Rights Commission, and Disability focal point for the International Co-ordinating Committee of National Institutions for the Promotion and Protection of Human Rights (ICC), presented Article 33 of the Convention as the “institutional matrix for change” in the domestic order. Prof. Quinn stressed that the Convention is not self-executing and will only become a reality through a domestic legal and political process. He noted further that the Convention is about demystifying disability and relinquishing attitudes viewing people with disabilities as objects to a new approach that treats them as subjects deserving of equal dignity and respect.

46. Prof. Quinn highlighted that implementation of the Convention requires focus on outputs, i.e. legislation and policies, but as well as on the process through which such outputs are produced. In this sense, he referred to the Convention as an “engine for change”. At the international level, the Convention established the Conference of States Parties, in addition to the Committee on the Rights of Persons with Disabilities. This is an innovation, as the Conference is tasked to look at issues of implementation and could potentially serve as a forum for exchange of best practices. Such innovative approach is also evident in Article 33, which goes further than similar articles in other human rights treaties and spells out an “institutional architecture of change” at national level.

47. Article 33 requires States to: designate one or more focal points within government and consider the establishment or designation of a government coordination mechanism (art. 33 (1) CRPD); to designate, establish or strengthen a national monitoring mechanism (art. 33(2) CRPD). Person with disabilities and their representative organizations must be fully involved in the national monitoring and implementation of the Convention (art. 33 (3) and art. 4(3) CRPD). At this regard, he noted that research suggesting best practices would greatly benefit the effective implementation of the obligations established by Article 33 and that sharing of comparative experiences in the future will be of great importance to support State’s effective implementation of the Convention. 
48. With reference to the implementation mechanism designated in Article 33 (1), Professor Quinn explained that while States are assigned the responsibility to choose whether to designate one or more focal points, this does not preclude the participation of civil society groups and national human rights institutions in the relevant decision.
49. Furthermore, Article 33 (1) contains no criterion to guide States’ choice as to the implementation ‘focal point’.  He suggested the key to this was effectiveness.  He suggested that optimal effectiveness is reached when the relevant ‘focal point’ is at a Ministerial level.  In his view, the reference contained in the same paragraph to a ‘coordination mechanism’ should be understood in the context of delivering and implementation of policy.  This does not detract from the core focus of the ‘focal point’ which it to ensure cohesive policy development across all Government Departments.  
50. With reference to the framework designated in paragraph 2 of Article 33, Prof. Quinn stressed that this framework has been assigned the three different roles to “promote, protect and monitor implementation of the Convention.” He further noted that the reference to the Paris Principles contained in the paragraph must be taken to require that such mechanism should be compliant with these Principles and especially the obligation of independence.  
51. Prof. Quinn highlighted the importance for the institutions designed in Article 33 of the Convention to interact and involve civil society. He noted that paragraph 3 refers to “civil society” which is broader than only organisations of persons with disabilities, and that everyone has the responsibility to make this Convention a reality. Prof. Quinn also expressed the view that interaction with civil society should not be limited to the monitoring function of these national mechanisms, but should also include the protection and promotion functions, particularly so when Article 33 is read in conjunction with article 4.3 CRPD. 
52. Prof. Quinn closed by highlighting what he considered to be the three critical success factors for the effective implementation of Article 33:
· On the aspect of focal point(s) at government level, he stressed the importance of a single focal point, with adequate institutional mandate and therefore ideally established at Ministerial level. Prof. Quinn added that, in line with the spirit of the Convention, this focal point should be neither the Ministry of Social Affairs nor the Health Ministry but should ideally be lodged with a Ministry of Justice or Human Rights He encouraged focal points that might have already been established at national level to use the opportunity of the ratification of the Convention by their States as an opportunity to review where they stand and compare it to the requirements of the Convention. Actions to this end should be achieved in consultation with organizations of persons with disabilities. Prof. Quinn also noted that States are required by Article 31 to collect data to guide and inform their policy decisions;

· On the aspect of the national monitoring framework, Prof. Quinn opined that a single mechanism is preferable.  A creative mix of institutions might be required to ensure that the three core functions (‘protect, promote and monitor’) are adequately discharged.  This might include subject specialist bodies such as National Disability Authorities alongside national human rights institutions.  Prof. Quinn stressed that, whatever mix is selected, such mechanism must be independent, and provided with “robust powers”,.  If, as he argued, it is at least implicit in the convention that a national strategy is required, then it would be logical to task these independent bodies with the monitoring of such plans in addition to the convention.

· Prof. Quinn concluded by highlighting the role of “civil society” as essential for the success of this “matrix for change” and stressed that civil society engagement with government must be positive and proactive and also include sharing of well informed and researched recommendations.  He added that the new institutional architecture brings people with disabilities in from the cold and admits them into a new dynamic of change.  The successor failure of the convention will depend on whether this institutional matrix can be made to work effectively at domestic level.

DISCUSSION: 
This section summarizes some of the main issues that were discussed by participants throughout the consultation, grouping them under specific themes. 
Legislation reform: comprehensive law versus sectoral laws

In the course of the discussion, participants shared their views about the type of legislative approach required at national level for effective CRPD implementation. National practices shared revealed that countries have approached disability issues in legislation by using two approaches: either by mainstreaming rights of persons with disabilities in sectoral legislation; or by adopting a general law on disability, which also contains specific provisions complementing sectoral legislation. Participants stressed that even where States adopt a general law on disability, revisions and amendments of sectoral and other laws might be needed to ensure compliance with the CRPD. 

Several participants highlighted that a review of existing laws is crucial to ensure compliance with the Convention, including in those countries where ratification of the Convention automatically incorporates the treaty in the domestic legal system. It was furthermore stressed that such a review must cover all normative elements of the Convention and that persons with disabilities and their respective organisations must be substantively consulted and included in the process. 

One participant highlighted that the review of existing laws may prove particularly difficult in federal States because of the division of competencies between federal and state legislation. In some countries the federal Government may have the authority to sign and ratify international treaties, but implementation remains within the jurisdiction of state Governments. 

Prohibition of discrimination on the basis of disability

Another important aspect raised during the discussion was the scope of the non-discrimination and equality provisions of Article 5 (2) of the Convention. It was clarified that Article 5 (2) prohibits not only discrimination against persons with disabilities, but discrimination which occurs on the basis of disability. The scope of this provision requires domestic legislators to ensure adequate similar coverage in domestic legislation, so that legal protection encompasses also persons who suffer discrimination because of their relation with a person with a disability. This would be the case, for example, of a mother who stays at home to care about her child with disability and then faces discrimination in the labour market.

The implication of the scope of article 5 (2) on the requirement of reasonable accommodation was also discussed. 

Financial costs of implementing the Convention

Participants discussed the financial implications of implementing the Convention. One participant noted that costs that are linked to implementation of the Convention should rather be linked to the correction of deficiencies in implementing obligations arising from other instruments, including national constitutions. This was important because in several systems discrimination on the grounds of disability was already forbidden, but positive measures were not adopted or implemented. As a consequence, these costs should not be seen as resulting directly from the Convention.

Furthermore, there was agreement that expenditures resulting from implementation of the Convention should be seen as an investment. For example, employment promotion for persons with disabilities may result in increasing the number of tax payers and reduction of benefit recipients. It was also pointed out that in the area of accessibility, awareness raising among relevant stakeholders, such as local planning authorities and architects, can reduce or avoid the costs of dismantling physical barriers, as accessibility issues will increasingly be considered from the outset.

International cooperation

The importance of inclusive international cooperation which is accessible to persons with disabilities was stressed and linked to the high number of persons with disabilities living in the developing world. Some States shared their national experience and highlighted the existence of mandates for their international development agency to mainstream disability perspectives in country and thematic programmes. It was also added that targeted aid is in certain cases directly provided to disability organizations in countries where international cooperation programmes are developed. In this context, it was suggested that the Human Rights Council could play a role in promoting dissemination of best practices in mainstreaming disability in development cooperation strategies.

Implementing the Convention at the local and regional levels
Concerns were raised regarding the challenges of implementing the Convention at regional and local levels, in particular where sectoral competencies are decentralised. National human rights institutions were identified as key actors in raising awareness and monitoring actions taken at different levels of Government to implement the Convention. Participants also stressed the responsibility of local Government to implement national commitments.

Reservations and interpretative declarations

Several participants expressed their uneasiness about reservations and interpretative declarations to the Convention. It was observed that some of the reservations or interpretative declarations made by State parties to the Convention appear to change the original meaning of the Convention and, in some cases, even to counter the object and purpose of the Convention as a whole. Specific reference was made to reservations to Article 12 (equality before the law) and Article 24 (education) of the Convention. 

Article 12: Equal recognition before the law

Participants agreed on the constituent importance of this article in the context of the Convention, and considered it to be a key provision in the promotion and protecting of related rights of the Convention. Several participants noted that the full enactment of the obligations contained in Article 12 may represent the biggest challenge to Governments in ensuring full implementation of the Convention. 

Some participants pointed to the fact that States are responding and may respond to the challenge of implementing Article 12 by introducing either reservations or interpretative declarations to the effect of recognising the guardianship system as compatible with Article 12. To avoid this, States are encouraged to learn from comparative experiences where supported decision making has replaced guardianship. 

Article 12 of the CRPD was linked to Article 15 of the Convention on the Elimination of All Forms of Discrimination against Women (CEDAW). Several participants stressed that reservations and restrictive interpretative declarations touching on Article 12 may go against the purpose and object of the Convention, in the same way in which reservations and declarations against women’s legal capacity have been considered to be incompatible with the object and purpose of CEDAW. 

Article 24: Education  
It was noted that Article 24 had been one of the most debated articles during the Convention-making process, including within the disability community. The negative experience of countries that moved away from special education towards mainstream inclusion without providing the required support to persons with disabilities in general education was recalled. 

Participants discussed whether special schools could be considered part of the general education system in light of Article 24. One participant stressed that Article 24 of the Convention clearly recognized the right of every child to be given the choice of inclusive education, and that blind, deaf, and deaf-blind children should also be given the choice of other forms of education. Another participant underlined that inclusive education as a process may require different steps and approaches depending on the country. It was further noted that Article 24 requires States to establish an inclusive system in mainstream schools, while maintaining options for choice. 

Participants also discussed reservations or interpretative declarations made by State parties on Article 24. Views were expressed that reservations and interpretative declarations on an Article entailed the risk of reinterpretation and downgrading the content of the Convention. In this respect, several participants agreed that interpretative declarations may have worse effects than reservations. Other participants expressed the opinion that the lodging of reservations and declaration might in fact express a State’s rightful view on a certain issue.  

Article 33: National Implementation and monitoring

Participants agreed on the importance of Article 33, while observing a degree of ambiguity in its formulation. On the issue of the implementation focal points designated in paragraph 1, participants observed that countries with several decentralisation levels may require more than one focal point and that such focal point (s) should play a role in mainstreaming disability issues in governmental structures. Another participant noted that coordination mechanisms already exist in many countries and that they needed to be reviewed, redefined and be given a clearer mandate in line with the Convention. With regard to the national monitoring mechanism designed in paragraph 2, references were made to existing national human rights institutions which had departments focusing on the rights of persons with disabilities, some of which were also lead by persons with disabilities. Other human rights institutions would need to acquire knowledge and expertise on the rights of persons with disabilities and disability related issues.  

Several participants stressed that under Article 33 States are required to involve persons with disabilities and their representative organisations in the monitoring process. In this context some participants stressed that lack of funding and capacity could hinder the participation of organizations of persons with disabilities. One participant stated that since the Convention obliges States to encourage research and knowledge-spreading, this may be a promising way for disability organisations to tap into these resources in attempts to raise their capacities.

In response to the question on measures undertaken by at domestic level to implement Article 33, some States reported to be in the process of defining national structures, while others had not established a new mechanism and relied on the mechanisms which had been established before ratifying the Convention. The importance of integrating civil society in the work of these mechanisms was also underlined. 

CLOSING REMARKS 
53. Before closing the meeting, the Chairperson summarised the main theme discussed and listed the main recommendations which had been made in the course of the day. 

· The lodging of reservations and interpretative declarations to the Convention requires careful thought and consideration by States, including through consultative processes if possible. Even where reservations and declarations are lodged, the opportunity of their withdrawal should be periodically evaluated;  

· Ratification of the Convention requires States to adopt the measures to give effect to the provisions of the treaty in the domestic order. Legal measures need to be accompanied by awareness raising, education, and sensitisation policies and programmes, amongst the others, with the participation of persons with disabilities and their organizations;

· States should embark in a comprehensive review of their legislative framework, not limited to laws specifically related to disability issues, and adopt appropriate compliant legislation. Civil society and in particular organizations of persons with disabilities should be closely involved in the process of review and reform of legislation;

· Policy reforms need to be informed by good data and statistics. States should clearly link collection of information and data including statistics and research data to the formulation and evaluation of policies on disabilities. If policy decision are to meet the needs of the objective of the Convention they need to be informed by the reality on the ground;
· Measures taken at the onset of ratification for implementation should be regularly reviewed to ensure that the implementation of the Convention is continuously strengthened (i.e., domestic regular review in addition to international review by Committee);

· Adoption of adequate equality and non-discrimination provisions is an absolute priority. Such provisions should cover prohibition of discrimination on the basis of disability in accordance with Article 5(2) and not only discrimination against persons with disabilities. In most national contexts, legal reform is also urgently required in the area of accessibility, legal capacity, right to liberty and independent living, education and employment;

· Gender mainstreaming is required to take place at all levels of the Convention, including implementation and monitoring.  Article 6 must be understood as having a “horizontal” effect, applying also to articles that do not explicitly reference women with disabilities or gender, including education, employment and international development cooperation;

· In implementing the Convention, sharing of best practices and comparative experience at national and regional levels is a valuable learning method;

· Further guidance is required in exploring alternatives models for the establishment and functioning of national implementation and monitoring frameworks in accordance with Article 33 of the Convention.
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CONSULTATION ON KEY LEGAL MEASURES FOR RATIFICATION AND IMPLEMENTATION OF THE CONVENTION ON THE RIGHTS OF PERSONS WITH DISABILITIES 

24 October 2008

Geneva, Palais des Nations, Room XXI

PROGRAMME OF WORK 

10.00 - 10.30

Opening Session 

Opening statement on behalf of OHCHR, Ms. Jane Connors, Coordinator, Human Rights Treaties Branch

Summary of the background to Human Rights Council resolution 7/9 and the consultative process undertaken, Ms. Silvia Lavagnoli, Advisor, Human Rights and Disability, OHCHR 

Introduction by the Chairperson, Ms. Maarit Kohonen, OHCHR 

10.30 – 11.15
Session I: National experiences in the ratification of the Convention on the Rights of Persons with Disabilities 

Panelist: 

Ms. Amy Laurenson, Permanent Mission of New Zealand to the United Nations in Geneva 



Open discussion 

11.15 – 13.00
Session II: Key legal measures for implementation of the Convention on the Rights of Persons with Disabilities, including non-discrimination, equality and a gender perspective  

Panelists: 

Dr. William Rowland, International Disability Alliance 

Dr. Agustina Palacios, National University of Mar del Plata (Argentina)

Ms. Dinah Radtke, German Council for Self-determined Living 
Open discussion 

13.00 – 15.00

Lunch break

15.00 -16.30
Session III: Sectoral measures for implementation of the Convention on the Rights of Persons with Disabilities: the right to equal recognition before the law and the right to education

Panelists: 
Dr. Agustina Palacios, National University of Mar del Plata (Argentina)
Ms. Jill Van den Brule, Program Specialist, UNESCO 




Open discussion 

16.30 – 18.00
Session IV: National implementation and monitoring of the Convention on the Rights of Persons with Disabilities
Panelist: 
Prof. Gerard Quinn, National University of Ireland


Open discussion and closing 
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ANNEX II
LIST OF PARTICIPANTS
Panelists

Ms. Amy Laurenson (New Zealand), Dr. Agustina Palacios (National University of Mar del Plata), Ms. Gerard Quinn (National University of Ireland), Mr. Dinah Radtke (German Council for Self-determined Living), Prof. William Rowland (International Disability Alliance (IDA) and Dr. Jill Van den Brule (United Nations Educational, Scientific and Cultural Organization - UNESCO).
States

Albania, Argentine, Austria, Bosnia and Herzegovina, Brazil, Canada, China, Czech Republic, Denmark, Egypt, Finland, France, Greece, Holy See, Jamaica, Japan, Jordan, Latvia, Lithuania, Mexico, Morocco, New Zealand, Oman, Panama, Poland, Qatar, Romania, Serbia, Singapore, Sweden, Switzerland, Turkey, Ukraine and United Kingdom of Great Britain and Northern Ireland.

United Nations organizations

Food and Agriculture Organization (FAO), United Nations Children's Fund (UNICEF) and United Nations Educational, Scientific and Cultural Organization (UNESCO).

Other inter-governmental organizations

European Union 
National Human Rights Institutions 

Office of the Disability Ombudsman in Sweden, Equality and Human Rights Commission of the United Kingdom and the Irish Human Rights Commission.

Non-governmental organizations
Association for the Prevention of Torture (APT), Association Right to Health (Georgia), Centre on Human Rights for People with Disabilities (UK), Disability Action (Northern Ireland, UK), Disabled Peoples' International (DPI), Federation of and for People with Disabilities (Kenya), German Council for Self-determined Living , IDA CRPD Forum, International Association of Democratic Lawyers, International Campaign to Ban Landmines (ICBL), International Commission of Jurists (ICJ), International Disability Alliance (IDA), Shaw Trust UK LTD and World Federation for Mental Health (WFMH).

National Human Rights Institutions
Delegation of Human Rights in Sweden, Equality and Human Rights Commission, Irish Human Rights Commission and the Swedish Disability Ombudsman.

Others
Human Rights Centre (Argentina), Human Rights Centre, National University of Mar del Plata and National University of Ireland.

� She mentioned among others the conflict with the Principles for the protection of persons with mental illness and the improvement of mental health care  (principles 1.6, 11.6 or 11.15), Standard minimum rules for the treatment of prisoners (principle 82).   


� For example the Inter-American Convention on the Elimination of All Forms of Discrimination Against Persons With Disabilities (art. 1.2.b) and the European Convention on Human Rights (art. 5.e) and the Council’s of Europe Convention on Human Rights and Biomedicine (Oviedo, 4.IV.1997) 
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