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Written comments by the Mental Disability Advocacy Center (MDAC): 
Contribution to the thematic study of the Office of the High Commissioner for Human Rights (OHCHR) on the role of international cooperation in support of national efforts to realized the purpose and objectives of the Convention of the Rights of Persons with Disabilities (CRPD).   

The Mental Disability Advocacy Center (MDAC) is an international human rights organisation which advances the rights of children and adults with intellectual disabilities and psycho-social disabilities. MDAC uses law to promote equality and social inclusion through strategic litigation, advocacy, capacity building and research. 

Our vision is a world of equality – where emotional, mental and learning differences are valued equally; where the inherent autonomy and dignity of each person is fully respected; and where human rights are realized for all persons without discrimination of any form. 

Introduction 
MDAC recognizes the importance of international cooperation in supporting national efforts for the implementation of the CRPD, and sees the urgent need for the studies being carried out by the OHCHR. MDAC’s contribution to this study focus more on areas of specific importance to persons with psychosocial disabilities and persons with intellectual disabilities, and draws examples from some of MDAC’s countries of engagement: Bulgaria, Estonia and Russia which have not ratified the CRPD and Czech Republic, Hungary and Slovakia which have ratified the CRPD.
1) Key Measures adopted at the national level to implement the CRPD, and relative budgetary allocations
The progress in the number of ratifications of the CRPD and its Optional Protocol illustrates states’ increasing recognition of the human rights violations faced by persons with disabilities and the will of states to act to ensure that persons with disabilities enjoy all CRPD rights. However, actions taken by states to implement the CRPD have been uneven. In this section, the key measures adopted to implement the convention is discussed in light of; (a) ratification of CRPD and the Optional Protocol, (b) measures adopted by states to implement specific articles of the CRPD and Optional Protocol. MDAC is unable to provide any information on the budgetary allocation since these data – if they exist at all – are not something which we have been tracking.  

1(a) Ratification 
. One of the obstacles to ratifying the CRPD is the slow speed with which some states are carrying out legislative compliance studies. The Bulgarian government, for example, has suggested that NGOs submit written comments and they will be invited for the deliberation on the matter which is scheduled for December 2010. In Russia the country’s President has on two occasions made commitments that Russia will ratify, and the Ministry of Health and Social Development which is responsible for ratification preparation has said that ratification will take place after substantial compliance work has been done. The ruling United Russia Party has assigned an NGO liaison coordinator on ratification. In early 2010 the Parliament’s Interparty Group on Disability Issues formed a working group on legal capacity law reform and in April 2010 held a hearing on the right to legal capacity in the Duma, the lower chamber of the Russian Parliament – this included several NGOs active in the disability rights field. In Estonia, the government has informed MDAC that Estonian laws are already in compliance and a proposal to ratify the CRPD has already been sent to all necessary ministries for approval and the parliament will ratify thereafter.  

(b) Measures adopted by states to implement specific articles of the CRPD 

This section focuses on measures adopted by the Czech Republic, Hungary and Slovakia, which have all ratified the CRPD 

In Hungary, the former Government took outstanding action to implement Article 12, and to the best of MDAC’s knowledge Hungary was the first state in the world to take legislative action to comply with Article 12. While the Hungarian law already acknowledges that every one has legal capacity form birth, the government, in collaboration with Hungarian civil society, in particular organisations of persons with disabilities, came up with a new civil code that abolished plenary guardianship and general partial guardianship and introduced instruments that do not restrict legal capacity but facilitates its exercise such as supported decision-making and advance directives. Partial guardianship in the form of specified areas and a co-decision was retained, if a less limiting solution fails to be sufficient. This civil code was adopted by Parliament and signed into law by the President. This action that was widely praised by the international community has been stayed to enter into force until today. Unfortunately the Constitutional Court has struck down subsequent entry into force legislation, meaning that the substantive law will not come into force. Considering the centrality of Article 12 of the CRPD and its inseparable link to the implementation of several articles in the CRPD, especially for persons with psycho-social or intellectual disabilities, the inclusive law reform process of the former Hungarian Government is strongly recommended.       
In addition, the Hungarian Government adopted Act CXXV of 2009 on Hungarian sign languages and the use of Hungarian sign language. This Act recognises Hungarian sign language as a national language, and the sign language users a national minority. This measure is a commendable step in implementing CRPD provisions, especially Article 2 on definitions and Art 9 on accessibility. Other measures that are worth mentioning are: The Act on Higher Education provides for students to receive services that respect their disabilities (exams and possibility to prepare for them must take into account any disability etc). The Hungarian Disability programme recognises the principles of dignity, automy and independence which is the first principle under Article 3 of the CRPD. In addition, in 2009, following domestic and international advocacy from NGOs and DPOs, the Government set aside its plan to use European Union funding to renovate institutions instead of establishing community-based services, which is a significant step towards the implementation of Article 19 of the CRPD.
In the Czech Republic, similar measures have been adopted to implement the CRPD. Regarding Article 12, the government introduced a new civil code proposal in 2008. According to NGOs’ views the original proposal did not comply with Article 12 and after negotiations with representatives of a coalition of NGOs and other stakeholders, the proposal was revised and incorporated most of the NGOs’ suggestions, such as advance directives, supported decision-making, representation by next of kin in common affairs of daily life, and guardianship without limitation of legal capacity. This proposal rejected the option of plenary guardianship. The government approved this draft in 2009 and sent it to the lower chamber of the Parliament, and the Parliament has yet to bring it into law. 

In the Czech Republic large institutions still operate despite the gross rights violations going on in these institutions, and because of them. In February 2007, prior to the ratification of the CRPD, the Czech government adopted resolution No.127 on “Conception for the support of the transformation of Institutional social services in to other types of social services provided within the natural community and social inclusion into the society” 
 In 2009, the Ministry of Justice adopted Recommendation No.3/P2009 concerning the transformation of residential social services for persons with intellectual disabilities.  The main objective is to promote and facilitate the humanization of social services provided in the community. 

 2) Challenges and obstacles to the full CRPD implementation at the national level 

Challenges and obstacles to CRPD implementation at the national level have been numerous. Some of these include (a) the level of ratification, - of which non ratification itself is an obstacle - or (b) at the level of actually implementing the specific articles of the CRPD. 
(a) At the level of ratification

Implementation of the CRPD can happen before – or even without - ratification. Some of the obstacles to ratification have been the following: 

1. Lack of express support by senior politicians. 

2. Lack of civil servant follow through following political support at a rhetorical level.

3. An over-cautious view that all legislative amendments should be made prior to ratification, followed often by a very slow process of actually making such amendments. 

4. Changes in governments. 

5. Lack of willingness to seek assistance from NGOs and particularly organisations of persons with disabilities. 

6. Lack of coordination across government ministry/departments on preparatory work towards ratification. 

7. Lack of communication between the lead substantive ministry (e.g. ministry of social affairs) and the ministry of foreign affairs (responsible for depositing signatures and ratifications). 

8. Lack of expertise in human rights and international law in the ministry which is leading 

9. Misunderstanding of the purpose and principles of the CRPD and lack of technical knowledge.

10. Unwillingness by government to be held accountable for violations through the international system by ratifying the Optional Protocol, framing the resistance as an unacceptable interference with sovereignty.  

(b) Implementation after ratification  

This section focuses on some specific challenges that MDAC has  noticed with regard to implementation of provisions of particular interest to persons with intellectual disabilities or psycho-social disabilities, namely Articles 12 and 19. Some of the general obstacles include: 

1. the persistence of the dominating medicalized understanding of disability among government officials and professionals;

2. the categorization of disability based on diagnoses, and categories based on social service entitlements; 

3. high levels of stigma against persons with intellectual disabilities and people with psycho-social disabilities;

4. insufficient coordination among social, health, education, and justice sectors of most states; 

5. limited to no distinction in the recognition of needs of persons with intellectual disabilities and persons with psycho-social disabilities.   

Article 12 
Despite the commendable action by Hungary and Czech Republic to make sure that person with disabilities enjoy the right to legal capacity on an equal basis with others and providing support to those who needs it to exercise their right to legal capacity, the civil codes of the two countries that shifted completely from the guardianship regime of substituted decision making – fraught with human rights concerns - were unable to finally go through because of party politics. In April 2010, three days to the entry in force of the new law, the Hungarian Constitutional Court ruled against the entry into force the new civil code. In Czech Republic, the revised civil code was not adopted by the lower chamber of the Parliament because the government lost a vote of confidence. MDAC regrets that despite domestic and international advocacy, party politics trumped human rights. 

Another obstacle is that there are few materials available on the elements of the CRPD’s new approach on legal capacity, and how governments can transition from a system of substituted decision-mechanism towards supported decision-making. 

A final challenge, given the invisibility of people with disabilities in many societies, is to educate policy-makers about how it is possible for people with intellectual disabilities to take decisions about their own lives, with support in doing so, and in carrying out such decisions. Without such empirical information and case studies, the default precept for many policy-makers is that people with intellectual disabilities are incompetent and ‘need’ other people to take decisions for them. 

Article 19

The right to live and be included in the community is important for persons with disabilities, especially persons with psycho-social and intellectual disabilities who are often victims of institutionalization. Implementation of Article 19 has encountered barriers from states and in some cases from the community itself. This is an area where the need for international cooperation is urgent. This right is also important for most less developed countries that have fewer large residential institutions. It is important also for countries which have isolated, smaller institutions which prevent people from being included in the community on an equal basis with others. 
In Hungary the government abandoned its plan to use EU funding to renovate institutions in 2009, yet there has been no real progress towards deinstitutionalization. In 2008, about 23,000 persons lived in institutions for psychiatric patients and persons with disabilities which is almost the same number in 2000. Only about 1,700 persons live in residential homes. Between 1998 and 2006, 23billion Hungarian forints was spent on renovating large institutions and building new ones, but less than 1 billion Hungarian forints was spent in the period 1998 to 2010 on developing small residential homes in community settings. These figures of investment illustrate the choices which successive governments have made, namely there has been a policy of strengthening the residential institutions instead of creating community-based alternatives.. In the Czech Republic, some progress has been made with the adoption of the 2009 recommendation of the Ministry of Justice on deinstitutionalization. However, this initiative targets only persons with intellectual disabilities, and not persons with psycho-social disabilities and elderly people. 
3) International cooperation to assist CRPD implementation 
Stakeholders involved in CRPD implementation can cooperate at the multilateral or bilateral level to complement national efforts. At the multilateral level, a recent World Bank study confirms that UN has played and continues to play an important role.
 Some donor countries within and outside the European Union have adopted policies that are more disability-oriented in their development cooperation.
 

Among the development programmes financed by the European Commission is the programme for African, Caribbean and Pacific partner (ACP) countries. Considering that 80% of persons with disabilities live in developing countries, such international cooperation is highly recommended. The EC finances programmes through the European Development Fund (EDF), and the EU’s general budget. The tenth EDF that runs from 2008 to 2013 has been raised to 22.7 billion EUR from the 15.2 billion EUR provided during the ninth EDF from 2003 to 2007.
 In the past, the EC’s primary focus was financing health, education and infrastructure in states without actually assessing the impact it has on persons with disabilities. The EU-Africa infrastructure fund was launched in 2007 to encourage financial institutions to invest in Africa’s development. 

The EC development cooperation can play a key role in assisting national efforts in ACP countries only if and when it can implement a two track approach of mainstreaming disability in all projects and programmes, as well as financing disability specific projects. The EU funded a study on “Disability in EC Development Cooperation”, which was released in September 2010.
 In the implementation of development cooperation, the report recommends 

· inclusion of disability concerns, compliance and implementation of the CRPD in the EU dialogues with partner countries with active participation of persons with disabilities/DPOs;

· conducting disability analysis during the programming phase, to include assessment of towards ratification, the reporting schedule, location of focal points in governments, independent monitoring mechanisms under Art. 33(2) of the CRPD; 

· including disability in monitoring and joint assessment activities;

· providing technical and financial support to partner governments to adopt and implement the CRPD; 

· supporting domestic NGOs and DPOs to enhance their advocacy and negotiating skills before national authorities;

· supporting research and documentation in the field of disability, especially as regards national statistical services to include data of persons with disabilities. 

The EC is currently developing the EU disability strategy 2010-2020 that will focus on eight priority areas

1. accessibility

2. participation

3. equality

4. employment

5. education and training

6. social protection

7. health and external actions

8. empowering people with disabilities 

Some of these are general principles of the CRPD and can be used as benchmarks in EC development cooperation.  

Cooperation among civil society at the national, regional and international levels has led to the formation of collaborations of various forms among civil society groups. International cooperation among NGOs at these various levels needs to be continuously supported. It has been seen that international cooperation need not only be through financial support and states can equally learn from the cooperation between and among DPOs and NGOs in trying to support CRPD implementation. States can learn about and adapt good practices, for example the Hungarian and Czech legal capacity law reforms which were attempted to be CRPD-compliant. 

Some of the challenges to international cooperation is the difficulty that some states have in genuinely accepting civil society organizations as experts and policy partners. For example, the current Hungarian government promised to use the parallel report produced by the Hungarian Disability Caucus in the process of drafting the state report and to consult civil society in the drafting of the State report. This did not happen.  

4) Examples of international cooperation and assessment of impact 

At the level of the UN and DPO/NGOs sectors, some examples of impactful engagement in international cooperation in realizing the CRPD can be given. In this section we highlight some of the examples in which MDAC has been directly engaged. In July 2010, in collaboration with the Central European University, MDAC organized a two-week summer school on “mental disability law in practice”, focusing on the CRPD. Through presentations, moot courts, a site visit, interviewing role plays and small group work, capacity of practicing lawyers, activists and academics from Europe and Africa was strengthened in the field of mental health and disability rights. Some of the participants are continuing to work with MDAC to advance the rights of persons with intellectual disabilities and persons with psycho-social disabilities in their countries. 
In September 2010, MDAC held a workshop for litigators from European countries to build their capacity to use the individual complaints procedure under the Optional Protocol to CRPD. MDAC is now in the process of developing a network of lawyers interesting and working on mental disability law.
In February 2010, an international coalition of twenty-five civil society organizations including MDAC intervened in two cases before the Czech Constitutional Court by submitting an amicus curiae brief – or third party intervention – encouraging the Court to strike down laws which prohibit people deprived of legal capacity from voting guided by Article 12 and Article 29 of the CRPD.Vypočuť
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� Resolution is available online (in Czech only): � HYPERLINK "http://www.mpsv.cz/files/clanky/3859/usneseni_vlady.pdf" �http://www.mpsv.cz/files/clanky/3859/usneseni_vlady.pdf� 


� World Bank (2010), Disability and International Development and Cooperation: a Review of Policies and Practices. Janet Lord, Aleksandra Posarac, Marco Nicoli, Karan Peffley, Charlotte McClain-Nhlapo,Mary Keogh. See  � HYPERLINK "http://www.worldbank.org/?DISABILITY/Resources/Publications-Reports/Disability_and_Intl_Cooperation.pdf" ��http://www.worldbank.org/?DISABILITY/Resources/Publications-Reports/Disability_and_Intl_Cooperation.pdf�.   


� Ibid.


� See � HYPERLINK "http://ec.europa.eu/europeaid/where/acp/overview/index_en.htm" ��http://ec.europa.eu/europeaid/where/acp/overview/index_en.htm�. 


� Framework contract commission 2007 lot nr 4, contract nr,2009/223185. EC (2010),“Study of Disability in EC Development Cooperation“ Final report Draft, September 29th 2010, by Peter Coleridge, Claude Simonnot, and Dominique Steverlynck.
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Az mdac a tényleges vagy vélt értelmi illetve pszichoszociális fogyatékossággal élők emberi jogait támogatja. Európára és Közép-Ázsiára összpontosítva, a jog és az érdekképviselet kombinációját használjuk az egyenlőség és a társadalmi integráció elősegítésére.
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