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REVIEW OF SPECIAL EDUCATION 2010

Introduction

1. The Human Rights Commission (the Commission) is an independent, statutory body operating under the Human Rights Act 1993.  The Commission’s responsibilities include advocating and promoting respect for, and an understanding and appreciation of, human rights in New Zealand society and resolving disputes about discrimination in an efficient, informal and cost effective manner.
2. The Commission welcomes the opportunity to comment on the Review of Special Education 2010 (the Review).
3. The Terms of Reference for the review state that:
The review must also result in services and supports which are consistent with the United Nations Convention on the Rights of Persons with Disabilities and the New Zealand Disability Strategy

The Commission’s submission will focus on what international human rights standards require for services and supports to be consistent with the Convention on the Rights of Persons with Disabilities (CRPD).  The Commission will also provide a summary of the complaints it has received to do with disabled people’s right to education.

Recommendations

4. The Commission recommends that: 
a) The Education Act 1989 be amended to make it clear that the right to education for disabled children means the right to inclusive education in their local school and the Act includes a definition of inclusive education;
b) Under sub-section 60A(1) of the Education Act 1989 the Ministry of Education publish minimum standards in relation to the right to education for disabled students covering the topics outlined in paragraph 16;
c) The Ministry of Education develop outcome statistics that provide information on the educational participation and achievement of disabled students to the extent at least of those available for non-disabled students;

d) The Ministry of Education develop a plan to introduce mandatory education for all teacher trainees on the principles and practice of inclusive education;

e) That special schools operating as resource centres is the preferred option of the four presented;

f) That information about resourcing be available from one widely known and accessible location;

g) That clear processes for the involvement of parents in resourcing decision-making should be developed including, where individualised funding is involved, a clear means of appealing funding decisions.  
International Human Rights Framework

5. The human right of all children to education has been recognised since the Universal Declaration of Human Rights (UDHR) was adopted in 1948.  Article 26 declares that primary education should be free and compulsory while secondary and tertiary education should be available on the basis of merit.  The article also declares that “parents have a prior right to choose the kind of education that shall be given to their children”.
6.  The International Covenant on Economic, Social and Cultural Rights (ICESCR) adopted by the United Nations in 1966 reiterates the right to free and compulsory primary education and introduces the concept of progressive realisation for the implementation of the right to secondary and tertiary education.  Progressive realisation requires that countries implement the right to the fullest extent of their available resources and take no retrogressive steps in the fulfilment of the right.  
7. The United Nations Convention on the Rights of the Child (UNCROC) confirms the approach in ICESCR and adds articles on the purpose of education and the right to education for disabled children.  Article 29 requires that a child’s education be directed to the development of the child’s personality, talents and mental and physical abilities to the fullest extent possible. Article 23 recognises that children with physical and mental disabilities are entitled to enjoy a “full and decent” life in conditions that ensure dignity, promote self-reliance and facilitate the child’s active participation in the community.  
8. The Convention on the Rights of Persons with Disabilities (CRPD) recognises that in order for disabled children to realise their right to education without discrimination and on the basis of equal opportunity with others an “inclusive education system at all levels and life long learning” is necessary.  CRPD further requires that:
· Disabled people not be excluded from education on the basis of disability
· Reasonable accommodation of an individual’s requirements is provided
· Disabled people receive the support required to facilitate their effective education
· Individualised support measures are provided in environments that maximise academic and social development
· States take appropriate measures to ensure that all disabled people learn life and social development skills sufficient to facilitate their full and equal participation in education and as members of the community
· States employ teachers with appropriate professional skills at all levels of education
· Disabled people can access all levels of education on an equal basis with others.

Reasonable accommodation means the “necessary and appropriate modifications and adjustments not imposing a disproportionate or undue burden, where needed in a particular case, to ensure to persons with disabilities the enjoyment or exercise on an equal basis with others of all human rights and fundamental freedoms”   The CRPD makes it clear that not to provide reasonable accommodation is a form of discrimination
.
Article 24 provides that appropriate measures include facilitating the learning of Braille, the use of alternative script, augmentation and alternative modes, facilitating the learning of sign language and the promotion of the linguistic identity of the deaf community.

9. New Zealand has ratified ICESCR, UNCROC and CRPD.
United Nations guidance on interpreting CRPD

10.  The United Nations has a number of mechanisms that can assist with the interpretation of treaty provisions, investigate and report on specific situations, develop human rights standards and advocate for the adoption of human rights protections.  Collectively these are known as the special procedures of the Human Rights Council.  One of these mechanisms is the appointment of Special Rapporteurs.  Special Rapporteurs are recognised international experts in a particular field who are able to report to the United Nations on the particular situation in a country or report on an aspect of their portfolio that requires further explication.
11. The Special Rapporteur on the right to education has produced guidance and advice on the right to education of persons with disabilities.
  The report reiterates that the fulfilment of the right to education for disabled children depends on inclusive education and goes on to describe what inclusive education is and what is required to implement an inclusive education system.
12.  Inclusive education is based on the principle that all children should learn together, wherever possible, regardless of difference.  Inclusive education acknowledges that every child has unique characteristics, interests, abilities and learning needs and that disabled children must have access to and be accommodated in the general education system through child-centred education practices.  Education should not regard disabled people as having “special” problems to be fixed but approach individual differences as opportunities to enrich the learning of all.
13.  The report makes the point that inclusive education is not the same as integration. Integration often involves the disabled person adapting to the mainstream classroom with or without “support” such as teacher aid hours or accommodations such as extra time to complete tests.  Integration often simply leads to “exclusion in the mainstream rather than in special schools”.  
14. The Special Rapporteur reports that the fulfilment of the right to education requires the state to: 
· Recognise inclusive education as a right
· Identify minimum standards in relation to the right to education
· Identify minimum standards in relation to the underlying determinants of the right to education
· Develop an inclusion transition plan
· Identify those responsible for the plan
· Provide resources
· Establish monitoring and evaluation mechanisms.
15. The right to inclusive education. 
In New Zealand the right to inclusive education is not established.  Section 8 (1) of the Education Act 1989 recognises that “people who have special education needs (whether because of a disability or other wise) have the same rights to enrol and receive education at state schools as people who do not”.  In Daniels v Attorney-General the Court of Appeal viewed this right in procedural terms and held that the right was met through statutory regulation of the education system.
 
16. Minimum standards in relation to the right to education
States who have ratified the CRPD should identify standards of education to ensure that disabled people have access to education on an equal basis with others.  The standards should cover at a minimum: physical access, communication access (e.g. access to Braille and New Zealand Sign Language), social access to peers, affordability of schooling, early identification of needs, development of a curriculum that is common to all learners, mandatory pre-service and in-service education for all teachers and school administrators, the provision of individualised student support where necessary and ensuring the consistency of provision across all levels of education. 
Under sub-section 60A(1) of the Education Act 1989 the Minister of Education may publish national education goals, curriculum policy and statements and administration guidelines setting the regulatory guidelines for schools.

Disabled students or their parents or caregivers who think they have not received an education on the same basis as others have a number of avenues of redress.  The Human Rights Act 1993 (HRA) makes it unlawful to fail to enrol a student or to treat a students less favourably because of their disability. While disputes bought to the Commission under these provisions often have positive outcomes for the parties the process would be considerably improved for all involved if it was clear what standards the right to education entailed for disabled students.  

17. Minimum standards in relation to the underlying determinants of the right to education.
Education is most successful when it actively involves the student, the school, the parents or caregivers and the community.  A parent’s right to choose the appropriate education for their child is a basic human right.  For this to be effective the choice needs to be both informed and based on real alternatives.  In the Commission’s experience parents of disabled children are often faced with an unenviable choice. Either they choose a main stream school where there may not be the appropriate expertise and support services available or they choose a special unit or special school where specialist teaching and support may be available but they know this will not be the best option for the child’s social and psychological development.
The Special Rapporteur’s recommendation that states identify the underlying determinants of the right to education is based in part on the realisation that real parental choice can only take place in a community where disabled people’s contribution is widely recognised and where policy, legislation and practice support participatory education and decision making.
18. An Inclusive Education Transition Plan
New Zealand, like many other countries, has a very mixed system of educational provision for disabled students.  We have special schools acting primarily as resource centres, traditional special schools, a number of general and specialised special units and a number of schools that have made genuine attempts to provide inclusive education.  Providing a smooth transition from the current situation to the new inclusive system will require a comprehensive transition plan.    

19. Responsibilities for the Plan
Clear responsibilities for the various aspects of the plan must be identified including who is finally responsible for its implementation.  Complainants to the Commission often feel that no one is willing to take responsibility to ensure that their child is receiving an education on the basis of equal opportunity with others.  Schools will often say they do not have sufficient resources to provide for an adequate education plan and refer parents to the Ministry of Education.  The Ministry for its part often refers to the legal situation where each school is a separate legal entity responsible for implementing the law and government policy in the way it sees fit.  The Commission is in no doubt that in many cases the parties are acting in the best interests of the student.  Nonetheless the current framework does not provide parents with a clear and comprehensive understanding of who is responsible for what, including the overall responsibility for the quality of the education received.
20. Resources
The Commission does not have the experience or expertise to make detailed comments of the way funding arrangements should be organised or delivered.  However from dealing with enquiries and complaints over a number of years a few observations are pertinent.  Complainants often feel that funding arrangements are complex, fragmented, hard to find out about and the sum of the various funding schemes often does not seem to add up to a well integrated, comprehensive package that will be able to respond to most reasonable requirements. Parents often feel left out of the process.  The situation is often exacerbated if the student has multiple impairments.  From that experience the Commission recommends that:

· Information about resourcing be available from one widely known and accessible location
· Clear processes for the involvement of parents in resourcing decision-making should be developed including, where individualised funding is involved, a clear means of appealing funding decisions.  
21. Monitoring and Evaluation Mechanisms
The Special Rapporteur recommends that states should establish effective and transparent monitoring and evaluation procedures including through the collection and analysis of statistical data.  In its role as New Zealand’s National Human Rights Institution (NRHI) the Commission has a role in monitoring and reporting on the achievement of equitable outcomes for disabled people including in the area of education participation and achievement.  While the Ministry of Education collects and publishes a wide range of outcome data none that the Commission has been able to locate are reported in such a way that the achievements of disabled students are identified or in a way that identifies their achievement levels in comparison to non-disabled students.  For example the Ministry of Education’s “Education Counts” website provides a wide range of outcome data including school leavers with NCEA Level 1 or above, school leavers with NCEA Level 2 or above, retention of students in senior secondary school, and exclusions and expulsions from school.  While many of these are disaggregated for ethnicity, sex and where appropriate the decile rating of the school none are disaggregated for disabled students generally or by impairment type.
22. Mandatory Teacher Education
The Special Rapporteur places a high premium on the provision of mandatory pre-service and in-service education for teachers and administrators as an essential ingredient in providing an inclusive education system.  The Commission agrees with this position.  The Commission acknowledges that improvements have been made in this area including the recent announcement of a new qualification, a Post Graduate Diploma in Specialist Teaching to be offered jointly by Massey and Canterbury Universities.  None the less the Commission thinks that inclusive education will only become a reality when all trainee teachers are given the skills and knowledge to be able to see all students as having unique characteristics, interests, abilities and learning needs that need to be responded to.  Specialist qualifications, at least by implication, promote the idea that there are “normal” or “mainstream” students whose needs can be met by teachers with the standard qualifications and students with “special needs” who need the assistance of teachers with extra qualifications.  Until all qualified teachers are able to and have the resources to teach the wide diversity of students expected in schools inclusive education will not be a reality in the classroom. 
23. Options for the future
The Review presents four options for the future education of disabled students: the current system; no special schools; special schools as resource centres and the current system but open access to special schools.  It follows from the previous discussion that the Commission favours the option of special schools as resource centres.  It may be possible in the future to move to a situation where there are no special schools and all schools educate all students that enrol to a level of equal opportunity.  However until the infrastructure and teacher education is in place the Commission favours the option of special schools as resource centres.
Other Jurisdictions

24. The Special Rapporteur has established a framework for the introduction of inclusive education into countries that have ratified the CRPD.  A number of countries have established mechanisms that fulfil more of the elements than are currently present in New Zealand.  Some of these warrant further examination in establishing the appropriate mechanisms for New Zealand.  For instance in the United Kingdom the elements in their scheme are:

a) The Disability Discrimination Act 1995 (DDA) provides for an equality duty that applies to race, sex and disability discrimination.  It sets out two kinds of duty, a specific duty and a general duty.

b) The specific duty requires all publically funded schools to prepare and publish a disability equality scheme which must be prepared in consultation with disabled people and reported on annually. Non-publicly funded schools are covered by the general equality duty

c) Both kinds of duty require schools to make reasonable adjustments including anticipated reasonable adjustments. As defined reasonable adjustments have a similar purpose as reasonable accommodations as provided for in the CRPD

d) A disability equality scheme outlines the educational opportunities available to and the expected achievements of disabled students, the schools methods of assessing the impact of its policies and practices on disability equality and the schools action plan for meeting the equality duty.  

e) In preparing a disability equality scheme schools must prepare an impact assessment of all aspects of the organisation including employment policies, educational programmes, commercial and non-educational services, teaching styles and practices, recruitment, assessment and examination procedures, competence standards, complaints processes, physical access and budget 

f) Parents must be consulted in the preparation of the disability equality scheme and in the preparation of the disabled child’s education plan.  At all stages of the preparation of the child’s education plan parents can appeal a decision to a Special Education Needs and Disability Panel.  In some circumstances decisions of the panel can be appealed to a specialist tribunal.  The whole process has time and quality standards which if not met can be included in an appeal.

g) A Code of Practice for Schools outlines the requirements under the DDA.

h) The tribunal can also hear complaints of discrimination against a school, in areas such as where there is an allegation of less favourable treatment, failure to provide reasonable adjustments, the provision of aids and services and exclusions.

i) The Secretary of State for Education and Skills has a duty to ensure that there are no gaps in the application of the disability duty in that sector and that there is a smooth transition to other sectors e.g. ensuring that supports follow a student from school to work.

j) The Commission for Equality and Human Rights (CEHR) has some enforcement duties in relation to the disability equality duty.    

25.   In Australia the Federal Disability Discrimination Act 1992 provides for the Attorney-General to issue mandatory standards covering an aspect of disabled people’s right to participate fully in society.  The Disability Standards for Education came into effect in 2005.  The standards apply to all levels of education from pre-school to tertiary and community education.  The standards outline the steps that must be taken in terms of enrolment, participation, curriculum development, accreditation, delivery, student support systems and measures to eliminate harassment and victimisation.  The standards also outline the exceptions that are provided for to the general obligation to provide reasonable adjustments.  The exceptions cover unjustifiable hardship, the protection of public health and the provision of special measures.
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Appendix: Complaints to the Commission

In the seven years from January 2002 to December 2008 the Commission received a total of 261 complaints and enquiries about disabled students’ right to education. Approximately 60% of these relate to four general themes:

· Problems surrounding the enrolment of children in school: schools not wanting to enrol students at all or only for limited hours (51 complaints)

· Children who have been stood down, suspended, excluded or expelled from school either because of their disability or disability-related behaviour (43 complaints)

· Funding or the need for student supports such as teacher aids (44 complaints)

· Access to the full curriculum such school camps and off-campus educational activities (24 complaints) 

The remainder of the complaints related to a wide range of issues including:

· Children with food allergies not being accommodated by the school

· Reasonable accommodations not being available

· Bullying by other students

· School discipline other than stand-downs etc

· Access to the curriculum in New Zealand Sign Language

· Availability of mobility parking spaces at the school

Usually these complaints have been lodged by parents who are concerned at their child’s access to education.  However three complaints have been lodged by schools concerned that the lack of resources would mean a child would not receive an adequate education.

The Commission is also dealing with two class action complaints.  First, IHC Advocacy complains that acts and omissions of government prevent a broad range of disabled students from fully accessing the curriculum at their local school.  Second, Deaf Aotearoa New Zealand complains that New Zealand Sign Language is not available as a medium for accessing the curriculum nor is the role that Deaf identity and culture play in a deaf student’s education recognised.  Both complaints are progressing.  
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