1. Introduction

The AOB monitors Austria’s entire public administration since 1977 by order of the Federal
Constitution. It checks the legality of decisions by authorities and examines possible cases
of maladministration in the public administration thus exercising public control to serve the
rule of law and democracy.

As an administrative review body, the AOB constantly has to deal with specific issues and
considerations of fundamental rights. Since 2001, the Austrian Ombudsman Board has
been adding a specific chapter on human rights to its annual reports. This report section
deals with legal problems relating to human rights that the AOB had to solve when assess-
ing complaints about administrative misconduct and infringements of legal provisions by
public authorities.

Cases touching upon the fundamental constitutional requirements of the Federal Constitu-
tion are also considered as are complaints on the principle of equality, data protection and
the right to respect for private and family life. Different aspects of discrimination, such as
discrimination based on religion, nationality or ethnicity, are covered as well.

These general observations by the AOB are on the agenda of the respective Parliamentary
committee, and form an important basis for further action. By compiling these human rights
sections over the past couple of years, the AOB screened the fundamental rights situation
in Austria and successfully illustrated that there was no legally regulated area of life that
from the outset can be examined separately from fundamental rights as administrative prac-
tice unfortunately sometimes suggests.

Attached is a selection of cases from these human rights sections of the Annural Reports
2006 to 2009.
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2. AOB Annual Report 2009

2.1. Rightto liberty and security of person and the right to property

2.1.1. Cross-border property offences

Four four-axle concrete-mixing lorries valued at about EUR 800,000 were stolen from a
company in South Tyrol (ltaly), channelled through Austria, and probably sold to South-
eastern Europe. The Italian company approached the Austrian Ombudsman Board because
the Austrian police were not investigating properly. The optically very eye-catching
/conspicuous lorries were able to drive unchecked through Austria.

The stolen concrete-mixing lorries began their trip on the Austrian motorway at 5:10 a.m.,
and ending it at 7:58 a.m. At 6:15 a.m. the company had reported the theft to the Italian po-
lice in South Tyrol. The police in Austria were informed within the scope of international po-
lice cooperation. The request to search for the stolen vehicles was made at 6:52 a.m. and
by 7:17 a.m. all the information about the appearance of the lorries, the brand and model,
as well as the licence plates had been forwarded to the Austrian authorities. Timely inter-
vention by the police, however, failed due to the lack of cooperation with ASFINAG, among
other reasons. This company is responsible for collecting motorway tolls in Austria. The
ASFINAG’s "GO-Box" (electronic toll system) records precisely down to the minute where
lorries are at any given moment. However, the Austrian security authorities did not attempt
to retrieve the location data of the stolen lorries by way of a “GO-Box query” to ASFINAG.
The law enforcement agencies believed that ASFINAG would not be willing to provide these
data without an order from the Public Prosecutor. Furthermore the responsible agencies
(with the approval of the Federal Ministry of the Interior) were of the opinion that obtaining
the data against the will of ASFINAG would not be legally possible. The search, which took
place exclusively within the scope of the general patrol duty of the motorway police, was
unsuccessful. The Federal Ministry for Traffic, Innovation and Technology denied that AS-
FINAG would refuse to cooperate in the securing of property by the police without an order
from the Public Prosecutor's Office. Pursuant to the Security Police Act, the police can,
among other things, secure items (therefore, also data and/or data carriers) in order to avert
offences against property. Furthermore, in accordance with the Code of Criminal Proce-
dure, securing of data for reasons of providing proof in the event of imminent danger by the
police itself is possible without an order from the Public Prosecutor’'s Office — even in the
event of cross-border circumstances. Thus ASFINAG would not even have had to consent.

During the time of the investigation, only four police officers were in the field on about 80
kilometres of motorway where the lorries could potentially have been secured. The state-
ment provided by the Federal Ministry of the Interior does not state in which direction the
patrols were going (if they were moving at all). Thus it would be possible that at the time in
guestion, not one single police patrol was present on a route that would have enabled ac-
cess — despite the existing bulletin. This small number of law enforcement officers for such
a large area to be monitored is not acceptable, even considering the European Football
Championship that was going on in Austria at the time.
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Article 6 of the Charter of Fundamental Rights of the European Union states: “Every person
has the right to liberty and security of person.” In its interpretation of basic/simple Austrian
laws, the Supreme Court has to a certain extent assumed a “right to security of person” in
its decisions relative to state liability. Case law of the European Court of Justice for Human
Rights with regard to Article 2, European Convention on Human Rights (right to life) also
assumes certain duties to avert danger, to provide information and to investigate thoroughly
on the part of the State in detecting and solving crimes. Similar assumptions apply to recent
case law of the European Court of Justice regarding Article 1 of the first additional protocol
to the European Convention on Human Rights (right to property), according to which, for
example, inadequate enquiries in the course of the investigation of property offences or an
unreasonably long duration of proceedings in lawsuits concerning property claims are
deemed a breach of the duty of care that is derived from the right to property. Even if one
nevertheless did not wish to assume legally enforceable duties of care and/or duties to in-
form from the standards referred to above in the event of attacks by private parties, the
clear value judgement of the Treaty of Lisbon in favour of an “area of freedom, security and
justice” and an effective protection of fundamental rights remains undisputed. That this be-
comes utopian in the event of the kind of staffing as was the case here cannot be disputed
and, from the perspective of the Austrian Ombudsman Board, is clearly unacceptable in this
form.

2.2. Right to a fair and public trial

2.2.1. Criminal records about foreign convictions

In January 2008 Mr. N.N. filed a petition to delete/ expunge the entry of a foreign conviction
in the Austrian criminal record. After an almost two-year proceeding, it was found that this
entry was unlawful. During these almost two years it was disregarded that this entry could
possibly entail unlawful handicap/detriment that could result in damage to Mr. N.N.’s credit
standing or have career drawbacks for him.

The entry or expungement of foreign convictions raises difficult practical and legal problems
that are also based on statutory provisions that are not quite clear. On one hand, one must
adhere to the presumption of innocence that is derived from Article 6 of the European Con-
vention on Human Rights. On the other hand, one must take into consideration the needs of
the Austrian authorities, respectively, the Austrian population. For example, a potential em-
ployer of Mr. N.N. has a legitimate interest in the past life of a foreign national living in Aus-
tria, if this is relevant to a criminal offence.

A foreign country is not always willing or able to provide the Austrian authorities within a
reasonable period of time with the documents and information required for an evaluation of
whether a conviction complies with human rights laws. In and of itself this already results in
serious doubts about whether such a conviction can then be entered in the Austrian criminal
record. In actuality/actually it should not be difficult to send a certain file, if applicable in the
form of a copy, and if necessary to provide additional information, especially since this does
not entail any particular administrative effort. Even authorities in foreign countries should be
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aware of what the consequences of an entry into the criminal record can have for the per-
son affected.

The country in question in this case showed itself incapable of performing this collaborative
work efficiently and in a timely manner. Therefore, the Federal Ministry of the Interior should
have assessed this inadequacy as "doubt” relative to the conviction’s compliance with hu-
man rights and should have expunged the complainant’s entry no later than after a year or
even earlier, after the end of the decision period of six months. That the Federal Ministry of
the Interior refused to undertake this procedure must be objected to, especially as, in the
end, it was the Ministry itself that authorised the authority to rectify this ex officio, respec-
tively, to expunge it.

It is, however, a positive aspect that in view of this case the Federal Ministry of the Interior
has contacted the Federal Ministry of Justice in order to amend the law. The Federal Minis-
try of Justice agreed to prepare an appropriate amendment of the law in order to remove
any remaining ambiguities and to enable a timely expungement of doubtful criminal record
entries from foreign countries. The Austrian Ombudsman Board will keep the legislative
process under observation.

2.3. Principle of equality

2.3.1. Practice of medicine by physicians in Austria

While Austrian graduates with a medical degree automatically receive a licence to practice
medicine in all EU countries, however, in Austria itself they may not practice as a general
practicioner without additional education/training. In order to work as a GP, they must ac-
quire a specific diploma as a general practitioner or a specialist.

This legal situation favours primarily foreign students, who will in any case return to their
home countries in the EU. But considering the waiting times for openings for study places
where basic medical studies can be completed, Austrian and foreign students can, for ex-
ample, see this as an additional incentive to immediately gain a professional foothold in the
EU area. This, however, does not automatically correspond to the interests of the Austrian
population with regard to having adequate numbers of physicians available for the best
possible care.

The Austrian Constitutional Court is of the opinion that a less favourable treatment of Aus-
trian citizens in comparison to foreign nationals must be gauged in accordance with the
principle of equality. Therefore, an objective justification is not necessary. The Constitutional
Court has also applied this consideration to so-called reverse discrimination (of Austrian
citizens). This is not discrimination according to the criteria of citizenship, but the discrimina-
tion of purely domestic issues vis-a-vis issues that relate to the European Community.

The non-academic further qualification of doctors completing their residencies is in the in-
terest of the best possible care of the population and therefore a motive on the part of the
lawmakers that must be recognised. But even with this reasoning, it is questionable if, un-
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der the aspect of the principle of quality, sufficient reasons can be put forward that medical
training that enables the independent practice of medicine in all EU countries outside of
Austria does not provide a sufficient qualification for the independent practice of medicine in
Austria.

2.3.2. Differentiating tariffs for men and women

The Austrian Ombudsman Board has received numerous complaints, in which people com-
plained that when using public facilities, such as swimming pools, ski lifts, parks, fitness
studios, etc., they had to pay higher fees in comparison to the local population. The com-
plaints were associated with facilities that were either directly operated by the municipality
or operated in a certain relationship of dependency with or an exertion of influence by the
municipality.

The prohibition of discrimination within the Community, pursuant to Art. 12 and Art. 49 of
the EC Treaty, interdicts discrimination for reasons of citizenship, and/or restrictions of the
freedom to provide services for nationals of member states who are residing in a Commu-
nity member state other than the country of the service recipient. In a number of rulings, the
European Court of Justice has represented the opinion that a member state that grants un-
justified tariff or price advantages to local residents as compared to non-residents is violat-
ing its duties.

For entities doing business under private law, the principle of equal treatment requires an
objective justification for exceptions. A differentiation that has been objectively justified
would, for example, be if parity of tariffs/prices among both local residents and non-
residents would result in a displacement of or insufficient access for local residents. To what
extent this applies in a specific case can be assessed only in accordance with the concrete
circumstances on a case-by-case basis.

Contracts between municipalities and citizens that violate these EU regulations or the prin-
ciple of equality under the Constitution must be deemed partially null and void. Such a par-
tial nullity can, if applicable, result in restitutory claims for the additional amounts charged in
comparison to residents of the municipality. In the opinion of the Ombudsman Board, ex-
cessive charges during that last three years could be reclaimed.

Numerous times there were permutations of indirect preferential treatment relative to tar-
iffs/prices that complicated the Ombudsman Board’s investigations. In the town of Wiener
Neudorf in Lower Austria the prerequisite for the purchase of a season ticket for the swim-
ming pond was that one had a Wiener Neudorf Card. However, in order to purchase a Wie-
ner Neudorf Card, it was mandatory to be a resident of the municipality of Wiener Neudorf.
To what extent such indirect measures violate the prohibitions listed above must be evalu-
ated according to whether this had primarily legitimate objectives, from the pursuit of which
such preferential treatment relative to tariffs/prices resulted as a secondary effect or if the
ostensible effect and primary objective of these constructs was hidden preferential treat-
ment of the residents of the municipality.

Another problem crops up if private companies are the direct provider. In the complaints re-
ceived by the Austrian Ombudsman Board, it has emerged that the municipality is often not

10
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the direct operator of public facilities or the provider of public services, but that these are
provided by private companies.

Based on the results of its ex-officio investigative proceedings, the Ombudsman Board as-
sumes that pursuant to rulings by the European Court of Justice, the EC prohibition of dis-
crimination also applies directly between private parties and therefore represents a prohibi-
tion under the law. As companies operating under private law, even if they are involved in
the area of divested public responsibilities, are not subject to the investigative purview of the
Austrian Ombudsman Board, due to the large number of complaints in this area, there is an
urgent need to expand the investigative purview of the Ombudsman Board in this direction.

Different rates for semester tickets sold by Vienna's Public Transport Authority

Numerous complaints made were with regard to semester tickets for students in Vienna.
Wiener Linien (Vienna's Public Transport Authority) charged students with a primary resi-
dence in Vienna EUR 50.50. The same ticket for students with a primary residence in other
States costs EUR 100.

During its investigative proceeding, the Austrian Ombudsman Board determined that se-
mester tickets are subsidised by the Federal Ministry for Traffic, Innovation and Technology
and the City of Vienna. This benefit, however, does not depend on the residence. It is asso-
ciated with age and receipt of a family allowance. Therefore, this subsidy does not consti-
tute unequal treatment of students who do not have their primary residence in Vienna.
However, students from Vienna profit doubly. The City of Vienna subsidises the tickets for
Viennese residents with an additional EUR 49.50 per person, which is why there is a differ-
ent price for semester tickets. The City of Vienna argued that this is not a subsidy that is
associated with discriminating conditions. On the contrary, this is intended to support Vien-
nese students. Other States also support this public interest and take similar steps.

After a thorough investigation, the Austrian Ombudsman Board determined that the tariffs
charged by Wiener Linien for semester tickets comply with the EC prohibition of discrimina-
tion and the Austrian principle of equal treatment. The different prices therefore are within
the law. In awarding this grant, the City of Vienna states that it has chosen a similar course
of action as other States to subsidise students. This grant is not a subsidy of a company
that is associated with discriminating conditions, but rather it serves the purpose of pursuing
the educational mandate by subsidising the students, which is in the public interest. Accord-
ingly both the course of action undertaken by Wiener Linien and that undertaken by the City
of Vienna appear to be proper and within the law as defined by the EC prohibition of dis-
crimination and the national principle of equal treatment.
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2.4. Right to private and family life

2.4.1. Amendment of regulations for residence permits based on hu-
manitarian reasons

In the Annual Reports 2007 and 2008 to the National Council and the Federal Council, the
Austrian Ombudsman Board used individual cases to illustrate that the earlier regulations
regarding residence permits based on humanitarian reasons were insufficient. The re-
quirements of Art. 8 ECHR, Right to a private and family life, were not taken sufficiently into
consideration within the scope of implementation.

For example, in cases, in which the priority of the protection of private and family life was in
itself evident, but nevertheless the filing of an application in Austria for a residence permit
was not permitted by the Federal Ministry of the Interior, respectively, a residence permit
based on humanitarian reasons was not granted. Generally, it was argued that public safety
and order have priority.

The Constitutional Court stipulated criteria in September 2007 that must unconditionally be
taken into account in considerations pursuant to Art. 8 ECHR. For these considerations
primarily case law of the European Court of Justice for Human Rights was consulted. The
rulings of the Constitutional Court subsequently had the result that the Settlement and
Residence Act was comprehensively reformed. The Austrian Ombudsman Board partici-
pated actively in this reform process and gave a positive statement regarding the legislative
recommendation. The respective amendment took effect on 1 April 2009.

Based on concrete investigated cases, the positive expectations of the Austrian Ombuds-
man Board have been confirmed. Several investigative proceedings, some of which had
been ongoing for many years, were finally completed in the reporting year. Sporadically oc-
curring complaints, however, involved legally problematic areas. For example, applications
for residence permits based on humanitarian reasons have no suspensive effect regarding
the applicant’'s ability to stay in Austria. If the persons affected are repatriated during the
course of such proceedings, there is no legal way to obtain a residence permits based on
humanitarian reasons for Austria. In order to obtain a positive ruling, the person affected
must reside in Austria.

However, the Higher Administrative Court stated that it cannot be the intention of the law-
makers not to enable de facto protection against repatriation at least for such cases. While
the Federal Ministry of the Interior argued that the statutory provision does not provide for
"de facto protection against repatriation”, this problem area was taken into consideration in
the Aliens Law Amendment Act 2009, which came into effect in January 2010. Applications
for residence permits based on humanitarian reasons continue to not constitute a basis for
the right of residence/sojourn or the right of residence. However, the authorities must wait
with a repatriation if a proceeding to issue an order for a deportation was not initiated until
after the application was made and the granting of a limited residence permit is probable.
However, the non-existence of protection against repatriation continues to be problematic
for residence permits based on humanitarian reasons with regard to Art. 8 ECHR, because
— as previously mentioned — these permits can only be granted to foreign nationals who are
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currently sojourning in the Republic of Austria. Once the person in question has been repa-
triated, a residence permits based on humanitarian reasons can no longer be granted, even
if sufficient criteria exist relative to the protection of private and family life.

2.4.2. Traffic mirror enables view into living room

Ms. N.N. complained to the Austrian Ombudsman Board that the municipality installed a
traffic mirror on the sidewalk across from her house in such a way that passers-by had a
direct view to and through the main window of her house. Therefore anyone on the street
was able to determine who was in the living room of her house and was, for example, sitting
on the couch and chairs. Ms. N.N. felt that this was impairing her privacy.

The Highway Code itself does not stipulate where traffic mirrors are to be installed. The
Administrative District Authority can, however, prescribe that the entity responsible for road
maintenance has to ?? install traffic mirrors if safety, ease or fluidity of traffic requires this.
The Administrative District Authority can also require the removal of such equipment if the
installation was illegal or objectively incorrect.

In this matter, the interests of the general public are opposed to those of the individual. On
one hand, it comes down to the safe use of streets/roads, which must be guaranteed by the
municipality. They are opposed by the interests of the individual with regard to privacy. This
right is, as the Supreme Court has ruled repeatedly for 30 years, a personal and inherent
right that every person is entitled to. The fact that personal privacy merits protection has
been recognised by a number of provisions under the Constitution as well as by numerous
provisions in a general legal context.

Both case law and teachings make differentiations with regard to this fundamental right.
The highly personal and private core area that can be described as “the private sphere of
the individual” is fully protected. Invading this area is not permitted without authorisation un-
der the law, respectively, under the Constitution. Protection of privacy, however, is not ab-
solute. Often private interests in the preservation of integrity of belongings and possessions
(Integritatsinteressen) are opposed to the interests of others or of the general public. In
these cases, it must be individually weighed, which interests have priority. Furthermore, the
inconvenience or disturbance must reach a certain level of intensity.

When installing traffic mirrors, as the entity responsible for road maintenance, the munici-
pality must examine if the interests of traffic safety and thus of the general public can be
safeguarded even without this intrusion into rights that are protected under the Constitution.
If it does not do this and if the mirror enables a view of the private living area from the
street, the municipality is violating the right of the individual to have their privacy respected.
The Austrian Ombudsman Board recommended to the municipality of Berndorf to install the
mirror at the same location, but at a lower height. It could be assumed that this would no
longer enable an unobstructed view of the main window of the house of Ms. N.N. The mu-
nicipality followed the Ombudsman Board’'s recommendation and the assumption proved to
be correct. With the new position of the traffic mirror, the needs of the residents/neighbours
were accommodated without the traffic mirror losing its function.
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2.5. Right to religious freedom

2.5.1. Must children participate in religious instruction?

In Austria, parents may withdraw their children from religious instruction classes, for exam-
ple, if the children’s religion is not Roman Catholic or if the parents do not have a religious
affiliation. The father of a Russian Orthodox child withdrew his child from religious instruc-
tion classes, without, however, officially leaving the Church. After some time, he determined
that the child was actually participating in Catholic religious instruction. Thus was justified
by the school with technical considerations relative to child care. When the father put forth
his intention of lodging a complaint with the Austrian Ombudsman Board, the child was
suddenly cared for otherwise after all. As a result, the Ombudsman Board conducted an ex-
officio investigative proceeding.

Apparently the originally selected course of action by the school in question was based on
an older directive. According to this directive, there are no reservations against the mere
physical presence of a student in a religious instruction class that is due to supervisory du-
ties if the school’s supervisory duties cannot be met in any other way. As the initial reaction
of the school in question shows, this provision seems to be somewhat broadly interpreted in
some schools.

Therefore, it is probably not a rare occurrence for children belonging to religions other than
Roman Catholicism or children without a religious affiliation to de facto actually be obliged
to participate in religious instruction classes. This contradicts the intention of some parents
who find it important for their child not to come into contact with certain religious content.
These problems are not limited to participation in Catholic religious instruction, but also to
classes that are dedicated to other religions. However, due to the presumed frequency, the
ex-officio investigative proceeding concentrated on Catholic religious instruction.

A newer version of the directive dated 2007 stipulates that it should basically be an organ-
isational objective that students who do not participate in religious instruction not remain in
the class group during these classes.

The right to religious freedom pursuant to Article 9 of the European Convention on Human
Rights contains the positive component of enabling a person to freely choose a religion.
However, it also has the negative component of specifically deciding to have no religious
affiliation. The European Court of Justice for Human Rights has recently emphasised this in
its “crucifix ruling” that received a great deal of attention. Furthermore, one must respect the
parents’ right to be guaranteed that their children will be raised according to their values.
The right to not have their children participate in religious instruction is associated with this.
From the perspective of the Austrian Ombudsman Board, there is potential here to give
greater consideration to this fundamental dimension.
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2.6. Prohibition of torture

2.6.1. Prison conditions in the Correctional Institution Garsten

Inmates of the Correctional Institution Garsten complained to the Austrian Ombudsman
Board that they had to share cells with other inmates, in which the toilet area was sepa-
rated from the main area only by way of curtains. The Ombudsman Board already criticised
similar conditions in the Correctional Institution Stein (Lower Austria) in 2008 and was able
to achieve concrete improvements for the prisoners.

According to information provided by the Ministry of Justice, as of July 2009 the Correc-
tional Institution Garsten had 362 inmates. 25 persons were being housed two inmates per
cell, 19 were housed three inmates per multiple inmate cell and 12 were housed four in-
mates per multiple inmate cell, in which the toilet area was not properly separated.

The Federal Ministry of Justice stated that a structural remodelling of the multiple inmate
cells, in which the toilet area is separated from the main area of the cell only by way of a
curtain is not possible in the short term, primarily for budgetary reasons. The long-term goal
was to equip all multiple inmate cells with a properly separated toilet area. The Ombudsman
Board was promised that renovation would begin in 2010.

2.7. Protection of minorities

2.7.1. Bilingual place-name signs in Carinthia

The question of bilingual place-name signs in Carinthia has been unresolved for a long
time. The Slovenians in Carinthia are a recognised ethnic group and minority and therefore,
the names of towns on place-name signs must also be in Slovenian. Nevertheless there is
still no equivalent signage in German and Slovenian at the town limits when entering or
leaving a town.

The Constitutional Court decided in December 2005 that the Carinthian Administrative Dis-
trict Authority Volkermarkt is obligated to install bilingual place-name signs in the towns of
Ebersdorf/DrveSa vas and Bleiburg/Pliberk. In the absence of place-name signs in the
Slovenian language, the directive issued by the Administrative District Authority Vélkermarkt
was overturned as violating the law.

Both the then Governor of the State of Carinthia Jorg Haider and the then member of the
Carinthian State Government State Councillor Gerhard Dérfler announced multiple times
through the media that they wished to prevent the stipulation of bilingual place names that
had been deemed proper under the Constitution by the Constitutional Court. Subsequently
on 8 February 2006 the “displacement and reinstallation” of monolingual place-name signs
was carried out in the presence and with the help of both officeholders. Based on a motion
filed by the Austrian Ombudsman Board, the Constitutional Court, with its ruling dated
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26 June 2006, again overturned the place names “Ebersdorf” and “Bleiburg” in the directive
issued by the Administrative District Authority Vélkermarkt as violating the law, which had
been the basis for this “place-name sign displacement”. The obligation to install bilingual
place-name signs, however, was still not complied with. The subsequently issued directives
by the Administrative District Authority Volkermarkt regarding definition of the “place-name
sign”, respectively, “end of city limits sign” for the municipalities of Ebersdorf/DrveSa vas,
Bleiburg/Pliberk and Schwabegg/Zvabek stipulated providing the place names in Slovenian
only on additional signs beneath the respective monolingual place-name signs. In these
cases as well, the Constitutional Court ruled in December 2007 that the installation of place
names in Slovenian on additional signs violates the law.

Despite these rulings, the additional signs in these municipalities, which were originally in-
stalled beneath the place-name signs, were “screwed into” the place-name signs. Due to
reports in the media, the Ombudsman Board initiated an official investigative proceeding, in
order to bring its misgivings to the attention of the Constitutional Court.

In the opinion of the Ombudsman Board, this form of signage does not comply with the
principle, which can be derived from the law relative to ethnic/national groups and minori-
ties, that German designations and designations in the language of the ethnic/national
group and/or minority be coequal and not be used in a discriminatory way.

Therefore, the Austrian Ombudsman Board filed a petition with the Constitutional Court to
overturn the directives of the Administrative District Authority Vélkermarkt regarding the
municipalities of Ebersdorf/Drve3a vas, Bleiburg/Pliberk and Schwabegg/Zvabek due to
unlawful signage.

2.8. Anti-discrimination

2.8.1. Discrimination due to gender

2.8.1.1. Senior pass for railway and bus for men only from the age of 65 —
still no change

The Austrian Ombudsman Board has been handling an increasing number of complaints
because men can purchase senior passes only from the age of 65, while women can pur-
chase them from the age of 60. Since August 2008, Austria has a statutory prohibition
against discrimination with regard to goods and services. In 2009, the Equal Treatment
Commission determined that these differentiated discounts for men and women represent a
direct discrimination based on gender. Social benefits are excluded from this ruling. Differ-
ent age limits do not represent positive measures to promote equal treatment/status of
women. Nevertheless the appropriate tariff regulations have not been changed thus far.

Because the Austrian Ombudsman Board does not have the authority under the Constitu-
tion to monitor the OBB (Austrian Railways) and Wiener Linien (Vienna’s Public Transport
Authority), it was not able to initiate an official investigative proceeding, however, it obtained
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informal statements. The OBB informed the Ombudsman Board that according to an expert
opinion of the Equal Treatment Commission, it does not see a need for action to initiate a
change. Rather this is a social benefit to equalise the generally lower incomes of women.

The Wiener Stadtwerke (Vienna Public Utilities)/Wiener Linien are the operators of public
transportation services in Vienna. They declared that with regard to this question their regu-
lations are aligned with the statutory retirement age, which is protected under the Constitu-
tion and is stipulated under the law. This age is 60 for women and 65 for men. The Om-
budsman Board was assured only that the question of an adjustment of the senior tariffs
would be included in the current discussion of tariffs/rates.

The Minister of Traffic represented the opinion vis-a-vis the Ombudsman Board that differ-
entiated senior benefits could be seen as a positive measure to promote equal treat-
ment/status of women. Regarding a solution, she referred to the currently pending court and
commission proceeding. As the Minister of Social Affairs had said, she also stated that it
was not possible for government offices to interfere in the pricing set by the autonomous
associations of transport services.

This is not satisfactory for the Austrian Ombudsman Board. Due to the many complaints it
receives, the Ombudsman Board is quite aware of the widespread cases of unequal treat-
ment of women both in the workplace and outside of this sector. In this case, however, we
do not see a social benefit or a positive measure to promote equal treatment/status of
women. If the price discounts are actually pursuing solely social aspects, then the general
guestion arises of why price benefits for men and women are exclusively attached to the
statutory retirement age. The people who are affected have left the labour force for health
reasons years prior to reaching retirement age and they then generally receive lower pen-
sions. In recent years, retirees who have retired due to invalidity or disability have contacted
the Austrian Ombudsman Board and generally complained about the “social imbalance” of
these policies regarding aid granted by the public sector.

The Ombudsman Board assumes that public funds must be distributed without discrimina-
tion. If the state has private entities provide a public service, such as social tariffs, it must
ensure that they are provided without any discrimination. The Minister of Traffic announced
that the Directive dealing with this matter will be revised in 2010.

2.8.1.2. Problems for fathers in receiving child care benefits

More than 7,300 fathers in Austria receive child care benefits; in the opinion of the Austrian
Ombudsman Board, there are problematic situations in some cases. Family N.N. has two
children, who are both cared for by the father. While the father was receiving child care
benefits for the older child, the second child was born. When he wanted to visit a doctor
shortly after his daughter’s birth, Mr. N.N. was told that his E-card had been blocked and
that he currently had no health insurance. The Vienna Regional Health Insurance Office
informed him that he would not have health insurance based on receipt of child care bene-
fits until his partner’'s maternity benefit had ended.

The Austrian Ombudsman Board was able to clarify quickly that this information was incor-
rect. The blocking of the E-Card was based on a technical error by the Regional Health In-
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surance Office. The current legal situation ensures that the father continues to have health
insurance based on receipt of child care benefits even while the mother is receiving the ma-
ternity benefit.

Another problem, however, could not be resolved. If during receipt of the child care benefit
another child is born, the father's child care benefit is reduced by the mother’'s maternity
benefit. In the opinion of the Ombudsman Board, this represents a disadvantage for fami-
lies, in which the father cares for the children. A family with two parents, in which the chil-
dren are cared for by the mother, have both the mother’'s maternity benefit and the income
of the employed father during the eight weeks after the birth of the second child. A family, in
which the father is responsible for child care, must make do solely with the mother's mater-
nity benefit. This is probably not the intention of the lawmakers. The child care benefit was
introduced to compensate the temporary loss of an (usually second) income. The lawmak-
ers thus stipulated it as an important contribution to financial security while starting a family.

The statutory regulation states that the claim to child care benefits while receiving a mater-
nity benefit after the birth of another child are suspended, respectively, reduced by the
amount of the maternity benefit. In the opinion of the Ombudsman Board, this provision can
be interpreted in conformance with the Constitution that this does not apply to the father’s
child care benefits while the mother is receiving a maternity benefit.

The State Secretary for Families does not share the Ombudsman Board’'s misgivings and
refers to Supreme Court case law. According to it, the claim to child care for the older child
ends in any case — including if it is being collected by the father — no later than with the birth
of another child. With the most recent amendment to the Child Care Benefit Act, it was clari-
fied that for the time period prior to the birth of another child the father’s child care benefits
are not suspended while the mother is receiving the maternity benefit (if it is the mother who
is receiving the child care benefit, it is suspended while the mother is receiving the maternity
benefit). For the period after the birth, child care benefits equal to the amount of the mater-
nity benefit are suspended.

Therefore, Austrian Ombudsman Board continues to uphold its misgivings. By creating the
child care benefit, it was the declared goal of the lawmakers to generate a positive impulse
toward a partnership-like participation by the father in the care of the infant. The office of the
State Secretary for Families confirmed, however, that the percentage of male recipients of
child care benefits still remains very small. For example, in December 2009, 95.3 percent of
the 155.605 recipients of child care benefits were women. Only 7,323 fathers, a 4.7 percent
share, stayed home with their children. It is the Ombudsman Board’s opinion that, against
the backdrop of these figures, every effort should be undertaken to increase the percentage
of fathers participating in child care. The remedy of the problem described here — in addition
to the introduction of income-based child care benefits — would represent an additional step
in this direction.
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2.8.2. Discrimination based on nationality or ethnic origin

2.8.2.1. Discrimination with regard to regional family benefits

The Austrian Ombudsman Board reported last year about discrimination in Carinthia with
regard to payment of the one-time birth allowance, which violates EU law. This is a one-
time allowance for parents of newborn children. This allowance was, however, restricted to
families having Austrian citizenship who had lived in Carinthia for at least two years prior to
the birth of the child. After the Ombudsman Board had been involved in the matter, the citi-
zenship clause was rescinded and the Carinthian one-time birth allowance expanded to in-
clude families who are citizens of EU member states. The families must still have lived in
Carinthia for at least two years prior to the birth of the child in order to claim this allowance.

In 2001, around nine percent of persons living in Austria were citizens of a country other
than Austria. Of the 4 million employed persons in Austria in 2001, around 411,000 were
citizens of a country other than Austria. The equal treatment of these persons, including
with regard to family benefits, that is required under EU law is a key element of the freedom
of movement within the European Union. The European Court of Justice has ruled that a
EU member state is discriminating against citizens of other member states if it makes pay-
ment of a birth or maternity allowance dependent on whether the recipient previously lived
in its sovereign territory. This ruling is also applicable to regional family benefits such as the
Carinthian birth allowance. Therefore the Ombudsman Board determined in April 2008 that
the minimum residence clause represents indirect discrimination of foreign families from the
EU/EEA region. It is much more difficult for foreign families to fulfil the period of residence
than for Austrian families. The Ombudsman Board recommended that the guideline be
promptly amended to comply with Community law.

Because EU law takes precedence, the Authorities are already obligated to take periods of
residence in other EU/EEA member states into consideration equally, regardless of the
wording of the guideline. At the same time, it is necessary to prevent so-called reverse dis-
crimination. This would be discrimination of families who are Austrian citizens, which is pro-
hibited under the Constitution. Therefore, the Austrian Ombudsman Board recommended to
completely waive the requirement of a minimum period of residence. However, this has
been rejected thus far by the Carinthian State Government, which refers to similar provi-
sions in other Federal States.

As a result, the Ombudsman Board conducted an ex-officio investigation of comparable
family benefits in other States. In addition to Carinthia, the States of Burgenland, Upper
Austria, Salzburg and Vienna have such minimum residence clauses, as well as sporadi-
cally occurring citizenship clauses with regard to family benefits. Therefore, the Austrian
Ombudsman Board has contacted the State Governors in question and requested that they
amend the relevant guidelines to make them compliant with EU law and the Constitution
and to rescind the requirement regarding a minimum period of residence. This has already
been implemented in part by the States affected, respectively, it will be implemented.
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2.8.2.2. Systematic TB testing of persons from new EU states

Ms. N.N. is a Hungarian citizen. She wanted to relocate her primary residence to Upper
Austria and to live there with her partner. The Authorities then demanded that she undergo
a lung X-ray. Ms. N.N. considered this discrimination of herself as an EU citizen and turned
to the Austrian Ombudsman Board for help. The Ombudsman Board was able to achieve a
change in the legal situation in the States of Upper Austria and Salzburg.

Pursuant to a directive of the State of Upper Austria, persons residing in Bulgaria, Estonia,
Latvia, Lithuania, Poland, Romania and Hungary — among others — who wish to establish a
residence in Upper Austria must be tested for tuberculosis. Systematic testing of persons of
several EU member states is also required in Salzburg.

This systematic testing of persons from other EU member states who are taking advantage
of their right to freedom of movement violates anti-discrimination provisions under EU law.
Free examinations by a physician can only be ordered in the event that serious indications
are present, in order to establish that persons who are entitled to reside in an Austrian Fed-
eral State are not suffering from a communicable disease. In his statement to the Austrian
Ombudsman Board, the Minister of Health agreed with the Ombudsman Board and re-
guested the Governor of Upper Austria to amend this provision. This was done shortly be-
fore the editorial deadline of this report. Salzburg has also submitted a draft to amend its
relevant provision.

2.8.2.3. Perfect German necessary for a cleaning person?

Ms. N.N. is a Dutch citizen and has been living in Austria for some time. When looking for a
job, she found that numerous job offers from the Labour Market Service had surprising high
language requirements. For example, “very good” or “perfect” command of German was
required for jobs as an unskilled kitchen worker, cleaning person or unskilled worker. Ms.
N.N. presumed that the intention was to prevent persons whose native language was not
German from applying for these jobs and she filed a complaint with the Austrian Ombuds-
man Board. For the Ombudsman Board, excessive language requirements represent indi-
rect ethnic discrimination, as they penalise persons whose native language is not German.

In its statement to the Ombudsman Board, the Labour Market Service conceded that at first
glance the required knowledge of German seems to be high for this type of job. However,
ultimately the Labour Market Service considered them necessary and justified particularly in
these sectors. The requirements with regard to the knowledge of German, especially read-
ing German, are continuously rising relative to the use of machines or cleaning agents. As
the percentage of other nationalities among the jobseekers in this sector is high, these re-
guirements do not demonstrate a tendency toward hidden discrimination.

The Ombudsman Board cannot concur with this viewpoint. The equal treatment law prohib-
its discrimination due to ethnic origin. Therefore, job listings must use non-discriminatory
standards. Restrictions are possible only if the characteristic in question is an essential pre-
requisite for the type of work. In accordance with the rulings of the European Court of Jus-
tice, only those language skills may be required that are actually necessary for the concrete
job. Excessive language requirements represent indirect ethnic discrimination, as they pe-
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nalise persons whose native language is not German. Around 1.4 million people with an
immigrant background are living in Austria today. The foreign nationals living in Austria have
a significantly different educational profile than the native population. Foreign nationals are
disproportionately represented both in the highest and the lowest levels of education, while
higher than average numbers of Austrian citizens have a mid-level educational background
of apprenticeship and vocational school training.

It is undisputed that there is a direct connection between successful integration in Austria
and a good knowledge of German. The better someone can communicate, the better their
educational opportunities and opportunities for advancement. However, language varies
considerably in its usage according to the requirements of the particular context. In the Om-
budsman Board’s viewpoint, cleaning persons, kitchen assistants and unskilled labourers
also need language competence. This is the only way to enable functioning communication
with supervisors and colleagues. Furthermore this is the only way to understand the rights
and obligations that result from a particular employment. However, the Labour Market Ser-
vice must pay strict attention that language competence be required only to the extent that
this is actually necessary to perform the vacant job. In the Ombudsman Board’s opinion,
requiring very good or perfect knowledge of German for job offers as a cleaning person or
unskilled kitchen assistant are neither necessary nor permitted.

2.8.2.4. Quotas for foreigners in amateur football (soccer)

Mr. N.N. is a Hungarian citizen and lives with this family in Hungary not far from the Aus-
trian border. His twelve-year-old son goes to a middle school in Pamhagen in Burgenland
and plays on the school football team. The rules and regulations of the Austrian Football
Association for players in the U14 age category permit only two, respectively, three foreign
players without a primary residence in Austria per game. Therefore, Mr. N.N.'s soon was
only allowed to play every other game so that the other foreign children could have their
turn. In the meantime the Austrian Football Association has rescinded this rule.

The European Commission ruled already in 2005 that quotas for foreigners in amateur
sports represent a violation of the rights of the citizens of the EU and discrimination under
EU law. Accordingly, the European Commission initiated a breach of contract proceeding
against Spain, which had a comparable quota for amateur football. Subsequently Spain
abolished the quota regulation. Our research showed that the quota regulation for the re-
gional associations of the Austrian Football Association is an exception in the EU zone.
SOLVIT Austria has long since pointed out the problematic nature of such “quotas for for-
eigners” in amateur football to the Austrian Football Association. It initiated a discussion,
which also included representatives of various federal ministries.

The Austrian Ombudsman Board also stated that a discrimination of foreign nationals is in-
comprehensible especially when sports are involved, which have a positive and integrative
effect in many ways. Therefore, the Ombudsman Board welcomes the recently made
change in the Austrian Football Association regulations, which places young players who
are foreign nationals on an equal footing with Austrian players.

The Ombudsman Board also received a complaint regarding the same question in adult
football. The Austrian Football Association announced that intensive, Europe-wide discus-
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sions between UEFA, FIFA, European Commission and European Parliament are ongoing
and they are waiting for the result. A solution will be found depending on the result of these
talks.

2.8.3. Discrimination due to illness or disability

2.8.3.1. Insufficient ORF offerings for the visually and hearing impaired

Both the hearing and the visually impaired often contact the Austrian Ombudsman Board
and complain that only a small part of the public television offerings of the ORF is
accessible to them. Although both the hearing and the visually impaired must pay the full
radio/TV licence fees, the ORF offerings are insufficient for them.

The Austrian Association of the Blind and Visually Impaired appealed to the Austrian Om-
budsman Board, as basically only one television show per week is accessible to the
318,000 visually impaired in Austria. According to surveys, however, TV is the primary in-
formation and entertainment medium for the vast majority of the blind and visually impaired.
The radio is therefore not a replacement for television. Therefore the Association of the
Blind and Visually Impaired demands that a binding audio description be enshrined in the
law within the scope of the public service mission of Austrian Public Broadcasting ORF. Ad-
ditionally all films that are financed or partially financed by state funds should be available
as audio films for the visually impaired.

In his statement, the State Secretary for Media emphasised that ORF has recently substan-
tially expanded its offerings for the hearing and visually impaired. For example, currently
about 370 hours of television monthly are subtitled. The number of broadcasting minutes
with signing is currently 760 and has been increased ten-fold since 2003. Starting recently,
the news programme Zeit im Bild has been accompanied by sign language. Furthermore
transmissions of debates from Parliament will be subtitled in the future.

The question of barrier freedom regarding accessibility of the ORF offerings was also the
subject of a parliamentary enquiry in September 2009. During this enquiry, a number of ex-
perts evaluated the ORF programme offerings for the hearing and visually impaired as still
inadequate. For example, with a 30% rate of subtitling, Austria occupies the second to last
place in Europe. Only Albania has even poorer offerings for the hearing and visually im-
paired. In comparison, Great Britain and Ireland already have 100% of their programming
subtitled, while the figure is 60% in Belgium, Sweden and France.

The current draft of an amendment of the ORF Act provides for a gradual binding annual
increase in the percentage of the ORF offerings for the hearing and visually impaired. How-
ever, this is not sufficient for the persons affected. They are specifically demanding a con-
crete and binding step-by-step plan. They are demanding the audio description of all broad-
casts as part of the public service core mission by 2020 at the latest. In his comment to the
draft of the law, the Ombudsperson for the Disabled pointed to the agreement concluded at
the end of 2009, according to which the percentage of subtitled broadcasts will be in-
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creased from currently 33% to 45% in 2010 and to 55% in 2011. Moreover, the audio de-
scription will be increased both for the ORF’s own productions and co-productions.

The Austrian Ombudsman Board welcomes the endeavours and measures undertaken thus
far to improve the barrier freedom of the ORF offerings. However, it is also the Ombudsman
Board’s opinion that these measures must be urgently intensified. This is the only way to
satisfy the legal obligations under the UN Convention on the Rights of Persons with Disabili-
ties, which Austria has ratified. The stipulations of the Federal Equal Opportunities for Peo-
ple with Disabilities Act require rapid additional measures.

2.8.4. Discrimination based on age

2.8.4.1. No cost subsidies for in-vitro fertilisation for women above 40

The provisions for a state-funding cost subsidy for an in-vitro fertilisation are very strictly
regulated in Austria. Financial aid is possible only if the woman has not yet turned 40 at the
beginning of the treatment. For men, the age limit is 50. A number of complaints to the Aus-
trian Ombudsman Board have demonstrated that the abolition of this state aid for women,
some of whom are only a few months or years older than the age limit, is very disappoint-
ing. The persons affected are often dependent on public financing to achieve their desire to
have children.

In his statement to the Austrian Ombudsman Board, the Federal Minister of Health stated
that this statutory age limit for women is based on a recommendation of the Supreme
Health Council dated 8 May 1999. This recommendation refers to internationally recognised
criteria that provide evidence of a lower success rate for this method in women older than
40. These figures show that the success rate for IVF treatments slowly begins to fall as
early as the age of 35. For this reason, the Austrian and German lawmakers have limited
public financing of IVF treatments to women younger than 40.

In a March 2009 ruling, the German Federal Social Court did not see any unconstitutional
age or gender discrimination in this limit. Rather this provision takes the biological differ-
ences into account, according to which the fertility of women typically ends earlier than that
of men. In determining the age limit, the lawmakers have based their considerations on the
declining probability of successful fertilisation and the increasing number of congenital de-
formities with the advancing age of the parents. In the Court’s opinion, therefore, the legisla-
tors have not exceeded the range of discretion accorded by legal policy.

These considerations under constitutional law are largely transferable to the legal situation
in Austria. Therefore, no illegal age or gender discrimination could be determined. Never-
theless in the Ombudsman Board’s opinion this constitutes a harshness of the law. Today
the probability is significant that women whose age is only slightly over the age limit and
“healthy” women of the same age, as well as women who are dependent on IVF can
become pregnant.
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Statistics show that both mothers and fathers are becoming older and older. While in the
1980s, for example, the average age of women giving birth was 26.4, in 2008 the average
age was 29.9. Additionally the number of women giving birth who are 40 or older has in-
creased massively in recent years. For example, in 2001 there were 1,663 new mothers
over 40, while by 2008, the number had increased to 2,716. Furthermore in 2004 the Aus-
trian Medical Association recommended raising the age limit of women to at least 42, as
similar pregnancy rates can be achieved for women above 40 as for younger women. At the
same time, the Austrian Medical Association recommended eliminating the age limit for
men.

The suggestion by the Ombudsman Board to raise the age limit for women was rejected by
the Minister of Health. According to the minister’'s information, the additional costs that
would result from this change cannot be financed by the IVF fund at this time. Nevertheless,
the Ombudsman Board is advocating increasing the age limit for women in order to adapt it
to today'’s reality for women and families. At the same time, the funds of the IVF fund should
be increased if possible.
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3. AOB Annual Report 2008

3.1. Fundamental constitutional requirements

3.1.1. Revocation of a permit pursuant to the Aviation Act

Mr. N.N.’s airport identity card was revoked by the civil airport operator on the basis of a
background check by the Federal Ministry of the Interior prescribed by law. He turned to the
Ombudsman Board after his application for access to the files was rejected by the compe-
tent Federal Ministry as inadmissible.

According to the Aviation Act, the Federal Ministry of Transport, Innovation and Technology
can inform the operators of civil airports if there are concerns regarding a person checked
by the security authorities. In this case, the operator of the civil airport may not issue an air-
port identity card to the person concerned and must revoke an airport identity card already
issued.

The Ombudsman Board has already stated in 2006 that this “information” by the Ministry
must be considered an official notification. § 134 of the Aviation Act must therefore be inter-
preted in conformity with the Constitution so that the person affected by this measure must
be granted legal standing and also has a right that this information is served.

The Republic of Austria was sentenced with legal effect in government liability proceedings
instituted by the complainant. The appeal sought by the Republic of Austria, was not
granted by a decision of the Supreme Court. The Supreme Court shared the legal opinion
of the Ombudsman Board in the matter. The completely general assertion of a “protection of
sources and findings” without a concrete legal codification does not release the Republic of
Austria from its obligations of assertion and proof in government liability proceedings. The
Supreme Court further notes: “It can and must not be in keeping with the law that a legal
entity only pleads the necessity of secrecy in a completely abstract form. If it does so, how-
ever, it must bear the disadvantage of a rule of the burden of proof that turns out to its det-
riment.”

Following the Ombudsman Board’s actions, the State Secretary in the Federal Ministry of
Transport, Innovation, and Technology established a working group that is to seek ways to
find a solution that takes all interests affected into due consideration.

3.1.2. Reimbursement of costs for a ECJ preliminary ruling procedure

If a complainant is successful in a suit before the Austrian Administrative or Constitutional
Court, he can only be reimbursed to a minor extent for the costs eventually incurred
through proceedings for a preliminary ruling by the European Court of Justice.

According to the established practice of the Constitutional Court, the legally stipulated flat
rate is also compensation for the costs of any interim proceedings such as proceedings for
a preliminary ruling procedure before the European Court of Justice. The same applies to
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proceedings before the Administrative Court. The system of uniform flat rates chosen by the
legislative authority that do not depend on the individual complaint entails that the com-
plainant is not compensated for all costs actually incurred in every individual case.

Against the background of the legal practice of the courts of public law and of the European
Court of Justice, there are no objections to the current legal situation under Constitutional
and/or Community law. However, the costs of proceedings for a preliminary ruling proce-
dure before the European Court of Justice are generally considerably higher than those of
other interim proceedings for which the same flat rates are valid.

The Ombudsman Board therefore takes the view that a more realistic flat-rate calculation
would be advisable to make access to justice easier for the population as a whole. How-
ever, the Federal Chancellery has informed the Ombudsman Board that no such change is
planned at present.

3.1.3. Incorrect information about fees

As of 1 July 2008 the fee for applications in constitutional and administrative proceedings
regulated in the Administrative Court Act was raised from € 180 to € 220. As the Ombuds-
man Board repeatedly observed in July and August 2008, numerous authorities — among
them the Data Protection Commission — did not take note of this change in the law.

As a consequence incorrect information was provided in official documents on the rights of
appeal, where it was still regularly stated that a fee of € 180 is payable if a complaint is filed
with the Administrative Court or the Constitutional Court.

In view of this unsatisfactory situation, the Ombudsman Board suggested that this increase
in the fee for applications should be pointed out to all authorities by a circular letter of the
Constitutional Service of the Federal Chancellery to this effect. This suggestion was carried
out very quickly.

3.1.4. Subsidies for residential building projects

A municipality in Styria had received a written commitment from the competent member of
the Provincial Government for the granting of subsidies pursuant to the Styrian Housing
Subsidy Act. However, the specialized department of the Provincial Government refused to
pay any funds, pointing out that a part of the two building plots was situated in flooding
danger zones. The Office of the Styrian Provincial Government referred to an internal pro-
vision in connection with the 339" Residential-Construction Table on 9 October 2002, that
had neither been accessible to subsidy-seekers nor known to the municipality in this case.

The municipality concerned complained to the Ombudsman Board; in the investigative pro-
cedure the Styrian Provincial Government justified its refusal as follows: “During the 339th
Residential-Construction Table on 9 October 2002, it was determined that properties in the
yellow danger zone would no longer be subsidised on principle. The Residential-
Construction Table, which is conducted by a department of the Styrian Government, is con-
cerned with local land-use planning. In its framework there are discussions with subsidy-
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seekers about building projects with a strongly informative component. That means that, for
example, natification is given within the framework of the institution that residential-building
properties in yellow danger zones are not subsidised on principle. This was expressly
pointed out.”

In contrast, the OB stated that the provisions of the Styrian Housing Subsidy Act 1993 do
not preclude the allocation of funds for building projects that lie in the danger area of floods.
With the entry in the current zoning plan, approved by the Styrian Provincial Government, a
decision has been made as to the status of the land as for building purposes.

It is a cause for concern for the Ombudsman Board if the execution now imputes to the
Styrian HSA 1993 a purport that would allow it to genuinely assess the building-land status
of the land to be covered with buildings and to exclude a project on dedicated building land
from subsidies. Such a course of action is unconstitutional in several respects. It violates
the border between legislation and execution, grants execution latitude within which incom-
prehensible decisions can be made that, moreover, must be accepted as unopposable by
the subsidy-seeker.

3.2. Principle of equality

3.2.1. Vienna: Place of residence determines fees for graves

The Ombudsman Board is repeatedly concerned with differing assessments of fees for
graves that are tied to the place of residence. This not only violates the principle of equality,
but also EC law.

In 1990, Mr. N.N. paid the fee for the granting of a right to use a grave at the Stammersdorf
cemetery in Vienna. For the first ten years he had to pay triple the fee for the right to use
the family grave. The calculation base was a decision of the Vienna Municipal Council from
1985 that divides Vienna’'s metropolitan area into four zones. For decedents whose last
place of residence did not lie within the residential zone belonging to the cemetery, three
times the grave fee was charged. This was also the case for the father of the complainant.
In the year 2000, Mr. N.N. extended the right to use, this time being charged a fee twice the
amount.

In the year 2001, the cemetery regulations of the City of Vienna were changed. Since 1
January 2002, fees for the extension of non-zone grave rights are only assessed at once
the amount. The complainant therefore does not have to pay an increased fee for the right
to use his father’s grave.

From the point of view of the Ombudsman Board, different fees for graves for local and non-
local residents within the City of Vienna violate Art. 12 and 49 EC Treaty according to the
legal practice of the European Court of Justice. The Municipal Council of the City of Vienna
pointed out that new graves cannot be created, or only to a very restricted extent, in all Vi-
ennese Municipal cemeteries. The calculation of charges is intended to prevent certain
cemeteries usually preferred by the population from being overfilled. Above all, the popula-
tion living around the cemetery should have the opportunity to acquire the right to use
graves for their relatives that are relatively close to the place where they live.
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The Ombudsman Board cannot recognize a compelling reason of public interest within the
meaning of the ECJ rulings on Art. 12 EC Treaty. Thus EU conformity concerning different
grave fees depending on residence, all the more as merely economic objectives do not
constitute such a reason. An argumentation that the burial of a citizen of the Municipality in
a Municipal cemetery is ensured and that the cemetery does not reach its capacity limits for
this reason because many outside decedents also find their final rest there cannot invali-
date Community-law concerns from the point of view of the Ombudsman Board.

The inequality of treatment of grave fees of Austrians with a residence in Vienna compared
with Austrians without one and the differentiation of the fees for citizens of the Municipality
according to different tariff zones finds its boundary in the rule of equality in the Federal
Constitutional Act. Each differentiation requires an objective justification and must not con-
stitute a disproportionate disadvantage. This in particular appears problematical in the case
of a tariff discrimination between citizens of the municipality who are buried in a zone ceme-
tery of their district of residence and those citizens of the Municipality who are not.

In the fall of 2007, the head of the responsible Municipal Council Department stated that the
differing grave fees for local and non-local residents were to be abolished, at least for the
main cemeteries in Vienna. New tariffs for the burial facilities of the City of Vienna were
subsequently prepared.

3.3. Freedom of property (Art 1, 1. AP ECHR)

3.3.1. Restitution of land for building by a municipal-
ity

During the expansion of land for building in the municipality of Sierndorf in the Province of
Lower Austria, the land of the mother of N.N. was rededicated from grassland to building

area-residential area. After a subdivision plan was prepared, 1 582 m’ of building area were
assigned to the public good of the municipality of Sierndorf. As the course of the road laid
down in the subdivision plan was changed and some square meters of the land assigned
free of charge were no longer required as a public good, the mother of N.N. requested the
municipality to restitute the land free of charge. She was informed by telephone that while
she would get the land back free of charge, she would have to pay for the costs of survey-
ing and the subdivision plan.

The municipality of Sierndorf argued that N.N. was evidently interested in the return of
these insignificant areas, but that he had never defined which areas he wanted to get back.
Although the Lower Austrian building code in principle does provide for the return of building
areas, this could not be carried out because of the small surface of the area and the in-
crease in value caused by the rededication. According to the present legal situation, exemp-
tion from notarial charges is provided for, but the preparation of a subdivision plan by the
surveyor is not free of charge.

For the Ombudsman Board, the procedure followed by the municipality is in conflict with the
judicature of the Constitutional Court. Following the judicature of the highest Court, the as-
signment of a building area to the public good is an expropriation. Its maintenance is un-
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constitutional if the public purpose for whose realization a law provides for the possibility of
expropriation was not realized. The Lower Austrian building code must therefore in the OB’s
opinion be interpreted in line with constitutional requirements. The dedication as a public
traffic area must be revoked if the area is no longer needed as a public good. According to
the view of the OB the municipality of Sierndorf should therefore have transferred the prop-
erty back to the mother of the complainant.

The municipality stated that while exemption from charges is provided for the notarial han-
dling of the retransfer of ownership, this does not mean that the preparation of a subdivision
plan is free of charge. The Ombudsman Board’s position is clearly different: Pursuant to
§ 10 Para. 3 Lower Austrian building code, no plan is necessary if pieces of land from which
no road area must be assigned are reunited.

The municipality’s course of action with respect to the retransfer of ownership of the build-
ing areas not required was not in conformity with the law, so that the OB stated that there
had been a case of maladministration. The municipality subsequently informed the Om-
budsman Board that the areas not required would be retransferred back to the ownership of
N.N.

3.4. Data protection

3.4.1. Sensitive health data must not be circulated

The Ombudsman Board received information according to which patients who use a spe-
cific taxi service for a medically necessary transport must hand over a medical travel and/or
transport order to the driver. The taxi driver passes these on to his firm for financial settle-
ment with the respective local health-insurance authority. In this way, the taxi driver as well
as the persons in his enterprise handling the settlement with the local health insurance au-
thority obtain knowledge of the diagnosis and/or the intended therapy as well as the medi-
cal grounds for the transport order.

Pursuant to the Austrian Data Protection Act, everyone has a claim to confidentiality of his
or her personal data, provided there is a legitimate interest therein. It further states that with
respect to the use of personal data, unless it occurs in the vital interest of the person con-
cerned or with his or her consent, restrictions of the claim to confidentiality are only permis-
sible to safeguard preponderant legitimate interests of another person. Further restrictions
are provided for the use of data especially deserving of protection, among them the “safe-
guarding of important public interests”. It is also expressly stipulated that even in the event
of permissible restrictions the intrusion in each case must be in the mildest form leading to
the objective.

Health data are sensitive data “deserving of special protection”. These data are subject to a
general prohibition of use that is only overruled by the exceptions exhaustively listed in § 9
of the Data Protection Act. § 14 of the Data Protection Act contains a detailed obligation to
take measures to ensure data security.

In this investigation procedure, the OB achieved that it is being examined whether it is pos-
sible that the diagnostic data as the basis of a transport order do not reach the transport
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company. Instead the data should be passed on directly to the health-insurance authority
rendering the benefits. The health-insurance authority can then consolidate these data with
the transport account and thereby check whether the transport was allowable. A regulation
to this effect entered into force on 1 January 2009. The OB hopes that this problem will no
longer occur in the future.

3.4.2. Lacking legal basis for video surveillance

A street lamp owned by the municipality of Ternitz in Lower Austria was regularly damaged.
N.N., who received a diversion offer from the public prosecution office because he was a
suspect, complained to the Ombudsman Board. The municipality of Ternitz had demanded
in a letter to the complainant that besides the costs for the maintenance of the “damage” he
had caused he should also assume the costs for the renting of a video surveillance tool by
the Ternitz police.

In the investigative proceeding the Ombudsman Board set out the legal bases for data ap-
plications in the “public domain” and requested the municipality of Ternitz for comments in
connection with the necessary reporting to the data-protection commission. It also inquired
why local authorities had asked local police to act as the invoice recipient (the video surveil-
lance was installed by a private enterprise) and consequently charge the amount of the in-
voice to the municipality of Ternitz, who then asked the complainant to pay this amount.

In its comments, the urban municipality of Ternitz admitted that the report to the data-
protection commission had been forgotten and that there is no legal basis for the request to
the police. The municipality affirmed that it would act in conformity with the law in the future.
The investigation procedure was concluded with the formal objection to the conduct of the
urban municipality of Ternitz.

3.5. Prohibition of torture (Art. 3 ECHR)

3.5.1. Living conditions in the Stein prison

During the past year several complaints were directed to the Ombudsman Board concern-
ing conditions in the Stein prison situated in Lower Austria in the city of Krems. Among
other things, the Ombudsman Board ascertained that inmates of the Stein prison partially
share a cell designed as a single cell with a second inmate. In some of these cells, the toi-
lets are only separated from the rest of the room by a dividing wall and a curtain.

In November 2008, 72 inmates had to live with at least one further person in a cell which
was originally designed for one single person and in which the toilet area is only separated
from the rest of the cell by a wall and a curtain. 248 inmates were held in cells in which the
toilet area is separated from the rest of the cell by a wall and a curtain. 95 inmates were
held in cells in which the toilet area is separated from the rest of the cell by a wall and a
door. 340 inmates were held in cells equipped with an own cabin.
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The Federal Ministry of Justice stated that double occupancy of cells designed as single
cells only occurred in one wing of the Stein prison. As the Stein prison is overcrowded and
necessary renovation work is taking place at the same time, avoidance of double occu-
pancy in cells designed as single cells is only possible once the refurbishment work is com-
pleted.

Pursuant to § 40 of the Austrian penal law, criminal prisoners are to be accommodated in
rooms that are simply and functionally furnished. The Ombudsman Board does not know of
a decision as to how toilets in the cells of Austrian prisons must be separated. In the Fed-
eral Republic of Germany, the 5th criminal division of the Berlin Superior Court of Justice,
after stating that the guarantee of human dignity within the meaning of Art 1 Para. 1 of the
Bonn Constitution is not intended to cater to exaggerated sensitivities but to offer protection
against extreme impositions that attack the core of personhood, decided that the German
Federal Constitutional Court and the Frankfurt Higher Regional Court have both affirmed
such a serious invasion of human rights if prisoners are assigned a doubly occupied single
cell with an “open toilet” (without adequate visual and olfactory screening). The conditions
of confinement objected to by the complainant, namely the accommodation of several pris-
oners in a communal cell without a separated toilet area must be considered unconstitu-
tional even if the necessary reservations are taken into account, as the existing curtain of-
fered neither visual nor acoustic protection, so that when a prisoner uses the toilet, all pris-
oners are unacceptably deprived of any possibilities of retreat, suffer an invasion of their
privacy, and are injured in their human dignity.

It is in this spirit that the Ombudsman Board believes that § 40 of the penal law must be
read, so that the present accommodation constitutes a case of maladministration. Even if
the OB by no means wishes to imply that prisoners were subjected to demeaning treatment,
the judicature of the European Court of Human Rights must be pointed out, which starts out
from minimum standards for prison conditions.

3.6. Right to respect for private and family life

3.6.1. Right to the correct spelling of the last name

During an investigation procedure the Ombudsman Board had to ascertain that last names
are often incorrectly written by authorities, as the diacritics over the respective letter of the
last name are lacking.

Art. 8 ECHR contains a constitutionally guaranteed right to respect for private and family
life. In view of the relevant legal practice of the Constitutional Court as well as of the Euro-
pean Court of Human Rights, there can be no doubt that the right to respect for private life
also includes a constitutionally guaranteed right to respect for one’s own name. From the
aspect of constitutional law one must therefore ask whether the range of protection of the
right to respect for one’s own name also includes the law that first and last names must be
reproduced in correct characters by authorities.

The Ombudsman Board already indicated the important arguments in favor of this view in
its 2006 annual report. Unfortunately, the competent authorities did not take suitable meas-
ures, such as the introduction of software and hardware for the Federal service that can
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correctly store and reproduce diacritics. For this reason, the Ombudsman Board ascer-
tained a case of maladministration in December 2007. The Federal Government was ad-
vised to change the software and hardware used in the Federal service and to ensure the
correct writing of the names of persons step by step.

In its reaction, the Federal Chancellery admitted such faults, but also announced a modifi-
cation. The problem was repeatedly discussed in meetings of experts, some Federal Minis-
tries already presented concrete implementation plans. It is not foreseeable at present
when the Ombudsman Board’s recommendation will be fully implemented.

3.6.2. Extradition of the wife of an Austrian citizen

The Indian citizen N.N. complained to the Ombudsman Board about the duration of her
proceedings for the granting of a residence title for relatives. The complainant had first en-
tered Austria with a visa that was valid for six months. She hoped that the proceedings for
the granting of a residence title would be concluded during this time. The enquiries of the
Vienna Federal Police Headquarters concerning a possible residence marriage dragged on
for months. In the meantime, her first child with her Austrian husband was already born in
Austria. The Vienna Federal Police Headquarters nevertheless initiated extradition pro-
ceedings.

The criteria that the Constitutional Court lays down for a further legal stay in Austria are, in-
ter al.: duration of stay, actual existence of family life and its intensity, degree of integration
(relationships with relatives and friends, education, participation in social life, employment),
no criminal record.

Taking these criteria into consideration, the initiation of extradition proceedings appears ar-
bitrary. Close family ties exist, as the husband of N.N. is an Austrian citizen and their child is
thus also an Austrian citizen. She herself entered Austria legally and was entitled to hope
that the residence-title proceedings would be concluded within the half-year validity of her
visa. The criteria of no criminal record, adequately assured means of subsistence as well as
a secured accommodation situation are also fulfilled according to the information at hand.
The marriage took place at a time when the complainant resided in Austria legally. Only the
circumstance that she remained — for understandable reasons — in Austria after the expira-
tion of the visa can be an accusation against her from a legal point of view.

The Federal Ministry of the Interior notified the Ombudsman Board twice between Septem-
ber 2007 und April 2008 that there are no objections to the granting of a residence title from
the point of view of the Police. In July 2008, the Vienna Federal Police Headquarters sud-
denly initiated extradition proceedings against the complainant. This decision violates the
protection of private and family life guaranteed by the Austrian constitution. It seems ex-
tremely improbable that a Supreme Court would confirm the authority’s extradition decision.
As already mentioned, practically all the criteria speak for the complainant. Moreover, the
Ombudsman Board considers it unacceptable that the complainant must now struggle
through proceedings in all instances in order to avert extradition at the supreme courts in
the end. No comprehensible reasons for the turnaround in the authority’s’ decision were
given to the Ombudsman Board.
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3.7. Antidiscrimination

3.7.1. Discrimination based on nationality or ethnicity

3.7.1.1. Families of foreign citizenship have problems receiving family al-
lowances

Families of foreign citizenship living in Austria are particularly often affected by problems in
receiving the family allowance. As an example, the family allowance is often limited to an
unjustifiably short timeperiod. In other cases, foreign families sometimes have to wait for
years before their claim to family allowance is established. Further problems concern the
retroactive granting of a family allowance for so-called “late-born” children.

Already in October 2006, the Ombudsman Board noted that a shorter time limitation of the
family allowance for families of non-Austrian origin constitutes a case of maladministration.
Nevertheless problems continue to arise in practice. As an example, a family where the
mother comes from Colombia was only granted the family allowance for the younger son for
four years. For the elder son, it was granted — as usual — until the 18th year of life. In an-
other case in which the father is not an Austrian citizen, the family allowance was only
granted for 6 months and the mother left in doubt as to the reason why a further granting
was refused. This posed a huge financial burden on the family as with the discontinuation of
the family allowance the childcare benefits and the insurance protection would have been
discontinued as well. In both cases the Ombudsman Board was successful and the family
allowance was granted without a special time limitation. No explanation for the short time
limitations was given to the Ombudsman Board.

The official procedure on the claim to family allowance poses another problem for many
foreign families as the duration is sometimes extremely long. Foreign families sometimes
wait two years and more for their claim to a family allowance to be granted which they were
in some cases first refused. In the proceedings, the families are sometimes also asked to
produce documents in a quantity and quality that is as such not necessary for the proce-
dure.

These cases could quickly be settled after the intervention of the Ombudsman Board. As
the Federal Ministry of Health, Family, and Youth admitted, an investigation of possible fake
self-employment had been done, although it would not have been necessary, namely
whenever the permanent residence and the center of vital interests as well as sufficient
means of subsistence are established. The problems thus evidently resulted from ambigui-
ties regarding the legal prerequisites of the course of family allowances, in particular in the
case of families who have moved to Austria from the new EU member states.

A further problem concerns the family allowance for so-called “late-born children” of third-
country women with a valid residence title. These families can only apply for a family allow-
ance when the residence title for their child is issued. In some cases, this takes a consider-
able amount of time, which in itself constitutes a great financial burden for the family in-
volved. An amendment has made sure that the family allowance and the childcare benefits
must be granted retroactively from birth if there is a residence title. In one case, however,
the authority unjustifiably demanded confirmations of the domestic embassy for the retroac-
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tive granting and/or did not meet its duty to explain how the application form must be com-
pleted correctly.

3.7.1.2. Discrimination and violation of EC law: Carinthian baby allowance

EC law prohibits the discrimination of EU citizens. According to the legal practice of the
ECJ, a member state discriminates against the citizens of the other member states if it
makes the payment of a birth and maternity allowance dependant on the fact that the re-
cipient has already lived in its territory before. The Ombudsman Board has ascertained that
the restriction of the Carinthian baby allowance to Austrian families with at least two years
of residence in Carinthia constitutes a case of maladministration.

Ms. C. is an EU citizen of non-Austrian nationality and has been living in Carinthia for some
time. She became a mother a short time ago. She was refused the Carinthian baby allow-
ance, which constitutes a one-time financial benefit from the Province for the parents of
newborn children. According to the directive then in force it was only provided for Austrians
who had resided in Carinthia for at least two years. After calling on the Ombudsman Board,
payment of the Carinthian baby allowance to Ms. C. was still refused. She did, however,
receive the corresponding amount by a check with the title “support for the family”. Officials
stated that Ms. C. was not allowed to receive a baby allowance because of the directive of
the Carinthian Provincial Government in force, but that she should be indemnified all the
same.

The Ombudsman Board on 18 April 2009 unanimously held that the directive of the Carin-
thian Provincial Government and the procedure of the authority constitutes a violation of EC
law and therefore a case of maladministration. The Ombudsman Board stated that the EU
member states do not have complete liberty in designing their systems of social security,
but are bound by the principle of equal treatment of Community law. This also applies to the
granting of private-sector promotions and subsidies.

Art. 12 EC Treaty prohibits any discrimination of EU citizens for reasons of citizenship. Pur-
suant to Art. 3 Reg. (EEC) No. 1408/71, EU citizens who live and work in Austria and the
members of their family must be treated the same as Austrian citizens with regard to social-
security benefits. Art. 7 Para. 2 Reg. (EEC) 1612/68 further provides that employees who
are citizens of a member state enjoy the same social and tax benefits in the territory of a
member state as domestic employees do. The requirement of equal treatment also applies
to families from the EEA as well as Switzerland.

According to the rulings of the ECJ, a member state discriminates against the citizens of the
other member states if it makes the payment of birth and maternity benefits contingent upon
the requirement that the recipient has lived in its territory before. Such a regulation consti-
tutes a violation of Art. 7 Para. 2 of Reg. (EEC) No. 1612/68, of Art. 52 of the EC Treaty as
well as of Reg. (EEC) No. 1408/71 (ECJ, Rs C-111/91, Commission vs. Luxemburg).

The Ombudsman Board therefore recommended to the Carinthian Provincial Government
that it should quickly bring its subsidy directive into conformity with EC law. As a reaction to
the investigation of the Ombudsman Board, the Carinthian baby allowance was extended to
families from the EU and EEC area as well as from Switzerland. The Ombudsman Board’s
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recommendation to delete the residence clause that demands at least two years of resi-
dence in Carinthia without replacement, as it constitutes an indirect discrimination, has not
yet been followed by the Carinthian Provincial Government.

At present, besides this case, an ex officio examination in other Bundeslander (Burgenland,
Upper Austria, Salzburg, and Vienna) that also make the payment of comparable family
benefits from the Provincial budget contingent upon a minimum period of residence is also
pending before the Ombudsman Board. As a result of the examination, one Province, the
Burgenland, has already changed its law and repealed the condition for subsidy of a mini-
mum one-year residence of the Province criticized by the Ombudsman Board.

3.7.1.3. Discriminatory treatment by police officers

A complainant felt that she had been discriminated by the conduct of police officers and
their way of expressing themselves during an official action. The Cypriote citizen N.N. was
on a one-week stay in Austria together with her two children and her husband, who is an
Indian citizen.

Owing to her lacking knowledge of German, the complainant was not able to give a “verba-
tim account” of the insulting statements the police officers made. But as N.N. is profession-
ally concerned with discrimination and racism as a university professor, the Ombudsman
Board had no reason to doubt the credibility of her statement. She had felt discriminated “by
the hostility” of the police officers during the official act that, for example, showed itself in
“threats” by the officers to take the complainant and her family to the police station that
lasted almost 10 minutes. The complainant gained the impression that the officers had
above all treated her and her family in such an unfriendly manner because of her “southern
appearance”.

The regulation based on the Law on the Security Police stipulates that police officers in ful-
filling their duties must refrain from everything that could cause the impression of discrimi-
nation because of skin color and/or national or ethnic origin. This could not be convincingly
demonstrated by the comments of the Federal Ministry of the Interior. The Ombudsman
Board therefore requested the Federal Ministry of the Interior to emphasize this topic in fur-
ther training for the police forces.

According to a report of the EU Commission, Austria is the country with the worst assess-
ment in the category “Directive not transposed at all” regarding the application of the rele-
vant directive 2004/38/EC concerning the right of the citizens of the Union and their family
members to move freely and reside in the territory of the member states. The Ombudsman
Board will therefore continue to observe the development of laws in Austria regarding the
implementation of the directive.
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3.7.2. Discrimination based on religion or belief
3.7.2.1. Freedom of religion and autopsies

The basic right to freedom of religion also includes the freedom to exercise one’s religion by
observing religious customs. If the relatives of a decedent argue against an autopsy for re-
ligious reasons, it may only be performed if this is necessary in particular for reasons of
health protection. In any case, the persons concerned must be comprehensively informed
about a necessary autopsy.

The son of the complainant had a brain damage since birth and died at the age of nine
months in the Vienna General Hospital. The parents are adherents of the Islamic faith and
turned to the Ombudsman Board, as they felt their religious feelings had been injured by the
procedure of the hospital regarding the autopsy of their son. Immediately after the death of
their son, they had emphatically pointed out to the hospital personnel that they did not want
an autopsy for religious reasons. A doctor informed them the next day, that a postmortem
examination had to be performed on the corpse in order to be able to ascertain the exact
cause of death and expressly assured them that no full autopsy, but only a small incision in
the abdominal wall would be performed. The corpse was released one day later than
agreed upon, and without further explanations of the type and extent of the postmortem ex-
amination. During the ritual washing of the dead, the parents saw that the corpse of their
son, despite an assurance to the contrary, had been subjected to a complete autopsy. It
was only one week after burial that the parents learned that the entire brain had been re-
moved during the autopsy, so that it was not the complete corpse of the child that had been
buried. In addition to the tragic loss of her son, the complainant now had to deal with the
circumstance that she had not buried her son according to her religious customs, which is
why she felt that the hospital had deceived her with respect to the type and extent of the
postmortem examination.

This tragic case affects the fundamental basic right to the freedom of religion. This basic
right, anchored in Art. 14 of the 1867 constitution and Art. 9 of the European Convention on
Human Rights, in particular includes the freedom to practice one’s religion by observing re-
ligious customs. Restrictions are only permissible if provided for by law and necessary and
reasonable in a democratic society to pursue a legitimate goal, e.g. the protection of the
health of the population or the subject of the basic rights.

The legal regulations furthermore provide that the corpses of patients who died in public
hospitals must be autopsied if the autopsy was directed by the medical police or a court, or
is necessary to safeguard other public or scientific interests. This can be the case particu-
larly because of diagnostic unclarity. If none of these cases apply and the decedent has not
agreed to an autopsy while alive, an autopsy may only be performed with the consent of the
closest relatives.

Any autopsy against the wishes of the relatives who see themselves unable to grant their
consent for religious reasons is an intrusion in the freedom of religion. An autopsy against
the wishes of the family is only permissible if the objective pursued by the autopsy, health
protection in this case, is of greater importance than the intrusion in the freedom of religion.
This is the case, for example, if the cause of death is not adequately explicable or if there
are diagnostic unclarities. In this case, the autopsy contributes to the determination of the
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exact cause of death and to the gaining of important knowledge for similar diseases in the
future. The comments of the Vienna General Hospital indicated that the sudden cause of
the baby’s death could not be sufficiently explained by the findings available, which is why
an autopsy was necessary.

This was also unobjectionable in the light of the freedom of religion. But the investigation
procedure of the Ombudsman Board showed severe shortcomings concerning the informa-
tion and communication about the autopsy. The complainants were incorrectly informed
about the type and scope of the postmortem examination by the hospital. If the necessity of
a more comprehensive autopsy only appeared later, the hospital would have had to so in-
form the parents voluntarily and immediately. This did not occur and therefore constitutes a
violation of a fundamental patient’s right and the duty of physicians to divulge information. In
its comments, the General Hospital acknowledged that mistakes were made, admitted
these in a meeting with the parents, and apologized. General improvements in this area
were announced by the hospital management as a consequence of this tragic case.

3.7.3. Discrimination based on lacking communication infrastructure

3.7.3.1. Application procedure for a position as an intern

The possibility of communication via the Internet must not be made a condition of applica-
tion in an application procedure. People without Internet access must also, as an example,
have the possibility to apply for a position as an intern.

An applicant for an internship informed the Ombudsman Board that in the procedure carried
out by the Lower Austrian Provincial Government, applications are only possible by Internet.
The Ombudsman Board initiated an investigation procedure in this matter and considered it
discriminating that the possibility of communication via the Internet and thus personal Inter-
net access becomes a condition of application.

As a result of the investigation procedure the Lower Austrian Provincial Government will in
the future point out in information material that application forms can also be requested in
writing or by telephone and sent in by mail. It must be assured that persons with no per-
sonal Internet access also have the possibility of applying for an internship at all.
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4. AOB Annual Report 2007

4.1. Fundamental constitutional requirements

4.1.1. Rescission of an approval pursuant to 8§ 134a of the Aviation Act

An Austrian citizen who, on the basis of the legally stipulated reliability examination by the
Federal Ministry of the Interior, based on § 173(16) of the Aviation Act (Luftfahrtgesetz;
LFG), had his airport pass revoked by the civil airport keeper, approached the Ombudsman
Board, after his petition for access to files was rejected as being inadmissible by the Fed-
eral Ministry of Transport, Innovation and Technology, by official notice dated 23 December
2005, with reference to § 134a(4) of the Aviation Act.

Section 134a(4) of the Aviation Act provides for "notifications" of the Federal Ministry of
Transport, Innovation and Technology to the civil airport keeper that misgivings exist
against a person examined by the security authorities, within the meaning of Directive (EC)
No. 2320/2002 ("has been notified"). Such a "natification" has the legal consequence that
the civil airport keeper is not permitted to issue an airport pass for the person affected
and/or must revoke an already-issued airport pass.

In the Fundamental Rights Section of the 30th Report to the National Council and Federal
Council (pp. 352 ff.), the Ombudsman Board explained in detail that § 134a(4) of the Avia-
tion Act must be interpreted in conformity with the constitution, such that the person af-
fected by this measure must be granted a right to defense in the proceeding resulting in
"notification” and therefore (also) has a right to service of this notification (which is to be
gualified as an official notice):

As an airport pass is a prerequisite for lawful access to the security area of an airport, a
person who may not receive/retain a pass on the basis of a notification by the Federal Min-
istry of Transport, Innovation and Technology may no longer be employed in an activity for
which access to the security area is a prerequisite.

In view of these legal consequences, the "notifications” in question intervene in the private
autonomy of the civil airport keeper, because they restrict him in the freedom to decide for
himself which persons he can employ in which functions and thus also intends to grant ac-
cess to the security area of the airport. The same also applies to companies in a legal rela-
tionship with the civil airport keeper and requiring personnel with access to the security
area, in order to fulfill their resulting obligations.

As the private autonomy—and particularly the right to conclude contracts under private
law—according to the case law of the Austrian Constitutional Court (cf. in principle, VfSIg.
14.500, 14.503/1996 and 17.071/2003), is fundamentally protected by the constitutional
guarantee of ownership, in any case, an intervention exists in a constitutionally protected
legal position of the civil airport keeper/the contractual partner as an employer.
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At the same time, due to the associated legal consequences, the "notification" additionally
intervenes in the (potential) employee’s freedom to perform gainful activities constitutionally
protected by Article 6 of the Basic Law (Staatsgrundgesetz; StGG), because every person
who may not be issued an airport pass/has an airport pass revoked, on the basis of a re-
spective "notification,” may not enter into/maintain an employment relationship with a civil
airport keeper/his contractual partners, for the implementation of which, access is neces-
sary to the security area of the airport. In the light of the continuous legal rulings of the Con-
stitutional Court on Article 6 of the Basic Law—see example of VfSlg.
16.740/2002,16.927/2003 and 17.238/2004—in this context, a serious intervention in fun-
damental rights must also be spoken of, because employment/exercise of a profession is
made virtually impossible for the person negatively affected by the "natification.”

In its case law, the Constitutional Court has always emphasized that the constitutional defi-
nition of an official notice fulfils constitutional functions, among these, particularly ensuring
legal protection with respect to the administration (cf. e.g. VfSlg. 11.590/1987, ViSlg.
13.223/1992 and 13.699/1994). To the extent that this case law is relevant in this context, it
can be summarized with the following quotation from decision V{Slg. 17.018/2003:

"The Constitutional Court has already declared in VfSlg. 13.223/1992 and emphasized in
ViSlg. 13.699/1994 that a legal regulation is unconstitutional, which, despite intervention
into the legal sphere of an affected party, does not provide for any option to combat the le-
gality of this intervention and allow it to be examined by the public courts.”

In summary, it can therefore be noted that a legal regulation that empowers an authority to
pass an individual sovereign act, without granting the negatively affected citizens a legal
protection option in the form of an appeal (at least) to the Constitutional Court, is not recon-
cilable with the legal protection system anchored in the constitution and is therefore uncon-
stitutional.

The consequence of this legal situation is that the "notification” by the Federal Ministry of
Transport, Innovation and Technology intervenes in constitutionally guaranteed rights of the
civil airport keeper/his contractual partners as employers, as well as in those of the (poten-
tial) employee and must be regarded as an "official notice" within the meaning of Art. 144 B-
VG when interpreted in conformance with the constitution, because an intervention in con-
stitutionally guaranteed rights may only be carried out in conformity with the constitution by
way of an official notice which is ultimately opposable before the Constitutional Court. This
official notice must be delivered to the civil airport keeper/his affected contractual partner,
as well as to the (potential) employee, to whom an airport pass will not be issued/from
whom an airport pass must be revoked, due to the results of the security examination.

An additional constitutional problem results if the notification intended to be qualified as an
official notice—as in the case of this complaint—is exclusively delivered to the civil airport
keeper but not to the affected employee. In cases of a subsequent security examination,
massive intervention takes place in the constitutionally guaranteed right of the employee to
freedom to exercise gainful activity, without him receiving an official notice and thus, the op-
tion to assert his misgivings regarding the legality of the decreed measure in the public
courts. However, with this, he is specifically robbed of the legal protection option that the
Constitutional Court has regarded as being constitutionally indispensable, in its legal ruling
cited above.
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As can be gathered from the official notice, which is the subject of the complaint, the Fed-
eral Ministry of Transport, Innovation and Technology nevertheless regards the approach
chosen by it as being compulsory, as § 134a(4) of the Aviation Act does not establish a le-
gal relationship between this person and the Ministry. If this view was accurate, 8§ 134a (4)
of the Aviation Act would be unconstitutional, for the reasons mentioned above, due to non-
fulfillment of the requirements of the federal constitutional legal protection system.

The Ombudsman Board concedes that 8 134a(4) of the Aviation Act explicitly only looks at
the case of the "notification" to the civil airport keeper regarding existing security misgivings
and does not expressly mention whether the respective notification must also be sent to the
(potential) employee. However, on the basis of the constitutional situation described above,
the conformity with the constitution of the legal provisions under discussion can only be af-
firmed, if it is regarded as admissible when interpreted in conformance with the constitu-
tion—and thus, consequentially, as necessary—to also serve the "notification” from the fed-
eral minister on the "potential" employee negatively affected in the sphere of his fundamen-
tal rights. That view is supported by the fact that the Constitutional Court also permits
analogous application of the law when interpreted in conformance with the Constitution (e.g.
VfSIg. 15.197/1998 and 16.350/2001) and neither the wording of the legislative provision
nor the intention of lawmakers expressly excludes service of the "notification" here in ques-
tion to the (potential) employee.

In view of these considerations, the Ombudsman Board resolved unanimously in the colle-
gial meeting on 12 May 2006 that the official notice of the Federal Ministry of Transport, In-
novation and Technology, with which the petition of the complainant for access to files due
to lack of right to defense was rejected, represents a deficiency in public administration. In
order to eliminate this deficiency, the Federal Ministry of Transport, Innovation and Tech-
nology was issued a recommendation to ensure that the official notice forming the subject
of the constitutional complaint be officially rescinded in the application of § 68(2) of the 1991
General Administrative Procedure Act (Allgemeines Verwaltungsverfahrensgesetz 1991;
AVG 1991) and the notification dated 20 September 2005, which was delivered to the civil
airport keeper, be served on the complainant, as well as in future cases, to formulate the
notification to the civil airport keeper unequivocally as an official notice and also to serve it
on the person affected.

By letter dated 17 July 2006, the Federal Ministry of Transport, Innovation and Technology
informed the Ombudsman Board that this recommendation would not be complied with, be-
cause, in its opinion, the wording of § 134a(4) of the Aviation Act did not leave any room for
an interpretation in conformance with the constitution, in the sense of the recommendation
by the Ombudsman Board.

At the urging of the Ombudsman Board, the competent state secretary established a work-
ing group in the reporting period that is to search for ways to find a solution taking into ac-
count all affected interests.

With respect to the specific constitutional complaint case, it must be noted that a decision
was rendered against the Republic of Austria in both the first and second instance of official
liability proceedings being conducted by the appellant.
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4.2. Right to a fair trial

4.2.1. Decision-making period in accordance with 2000 Act for the Re-
view of Environmental Compatibility

By petition of 5 August 2004, N.N. filed a complaint concerning a procedural delay that had
occurred. The petition filed with the Office of the Burgenland State Government on 28
January 2004 has still not been decided to date. Instead, the authorities are trying to move
N.N. to assume the costs for obtaining an expert opinion. The complainant sees a "defi-
ciency in the administration" in the delay on the part of the Burgenland State Government
and in the repeated attempt to pass on the burden of the administrative costs.

In the review proceedings initiated, the Ombudsman Board obtained the response of the
Office of the Burgenland State Government of 23 November 2004 regarding Case No.
LAD-OA-V949/1-2004 and of 16 December 2004 regarding Case No. 5-N-B3533/17-2004.
The documents presented by the complainant were checked. Furthermore, an opinion from
the Office of the Burgenland State Government dated 30 March 2005 to the Austrian
Broadcasting Corporation (ORF), which was passed on to the Ombudsman Board, was
considered in the assessment.

The review proceedings conducted by the Ombudsman Board revealed:

I. Relevant in assessing the present case are provisions from the 2000 Federal Act for the
Assessment of Environmental Compatibility (Umweltvertraglichkeitspriifungsgesetz; UVP-G
2000), BGBI. 1993/697 as amended and from the 1991 General Administrative Procedure
Act (Allgemeinen Verwaltungsverfahrensgesetzes 1991; AVG 1991), BGBI. 1991/51 as
amended.

The 2000 Environmental Compatibility Assessment Act consists of the text of the law and
two annexes. Annex 1 contains the projects subject to the Act pursuant to 8 3 thereof.
Number 43 of the Annex establishes for the agriculture and forestry industry thresholds
which, when exceeded, trigger environmental compatibility assessments of facilities de-
signed for keeping and breeding animals.

Pursuant to § 39(1) of the 2000 Environmental Compatibility Assessment Act, the state
government is competent for proceedings in accordance with Part One, which includes the
assessment of the projects listed in Annex 1. Pursuant to § 42(1) of the 2000 Environmental
Compatibility Assessment Act, state government must apply the 1991 General Administra-
tive Procedure Act, unless administrative provisions are stipulated in the Federal Environ-
mental Compatibility Assessment Act.

Section 3(7) of the Environmental Compatibility Assessment Act in fact contains such a
variant provision, stipulating that the authorities must determine at the request of the project
applicant, a cooperating agency or the Environmental Ombudsman whether an environ-
mental compatibility assessment needs to be conducted in accordance with the Federal Act
and what state of affairs in Annex 1 or § 3a, Paragraphs 1 to 3 are realized by the project.
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This determination may also be made ex officio. The decision must be made in the first and
second instances within 6 weeks by official notice.

Section 3(7), third sentence of the 2000 Environmental Compatibility Assessment Act thus
stipulates a variant period from § 73(1) of the 1991 General Administrative Procedure Act.

The period in this case has been exceeded by ten times, and it is not evident that the over-
stepping of this reliable decision-making period is not largely the authorities' fault. Such a
serious procedural delay is equivalent to a denial of rights. Procedural delays that are en-
tirely disproportionate to the administrative decision-making periods are regularly qualified
by the European Court of Human Rights (ECHR) as a violation of Article 6(1) of the Euro-
pean Convention on Human Rights, without the Court of Human Rights going into the com-
plexity of a case in any further detail (e.g. decision of 21 December 1999, Appl. no.
26297/95, Nos. 33 ff).

II. Continuous legal rulings by the European Court of Human Rights regarding Article 6(1) of
the European Convention on Human Rights have established that the state is obliged to or-
ganize a legal system in which proceedings can be concluded within a reasonable period of
time so as to assure rapid decisions. The Court of Human Rights expressly requires that the
state assure that a sufficient number of experts is available (cf., e.g., the statements regard-
ing No. 53 in the decision of 14 January 2003, Appl. no. 38804/97).

The Environmental Compatibility Assessment Act took force pursuant to 8§ 46(1) there
(BGBI 1993/697) on 1 July 1994. The Burgenland State Government has therefore been
competent for implementing the Environmental Compatibility Assessment Act in Burgenland
for over 10 years. Irrespective of the fact that proceedings have been conducted in the
State of Burgenland in which civil-servant agricultural experts have conducted investigations
and given opinions and civil-servant veterinarians have rendered opinions on safety buffers
(cf. only the administrative court findings in 99/05/0162 and 98/05/0024), it is astonishing
that the Burgenland State Government does not possess the necessary specialized per-
sonnel to ascertain the facts relevant to a decision in implementation of the Environmental
Compatibility Assessment Act. This deficit can only be seen as a failure to fulfill organiza-
tional responsibility.

lll. The Ombudsman Board views the attempts to shift the costs for obtaining a non-civil-
servant expert opinion to the complainant as inadmissible. As the petitioner has not re-
guested that a non-civil-servant expert opinion be obtained, the costs of the expert cannot,
pursuant to § 76(1) of the 1991 General Administrative Procedure Act, be imposed on the
petitioning party if it was necessary in accordance with the situation of the case to obtain
the opinion and no civil-servant expert was available or the special circumstances of the
case demand this (VWSIgNF. 9370 A/1977 and others).

None of these conditions has been met in this case: The Burgenland State Government has
civil-servant experts at its disposal from the field of veterinary medicine, as is evident from
the comments of Department 4a—V. Nor do the special circumstances surrounding the case
require that a non-civil-servant expert be involved by way of exception. According to legal
rulings on § 52(2) of the 1991 General Administrative Procedure Act involving a non-civil-
servant expert is only justified if the expert appears particularly suited to render an assess-
ment due to his or her special knowledge of the case (e.g. the local planner in relation to a
spatial development concept) (VwWSIgNF. 13.366 A/1991).
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No outsider can claim to have such specific knowledge in this case. Nor is any such knowl-
edge required. As communicated to the authorities in the ongoing investigative proceedings
by letter of 3 September 2004, in fact-finding proceedings pursuant to § 3, Paragraphs 1
and 2 of the 2000 Environmental Compatibility Assessment Act it is merely to be reviewed
whether the thresholds determined in Annex 1 of the 2000 Environmental Compatibility As-
sessment Act have been exceeded or whether the specific project is spatially near to other
projects and crosses the relevant threshold together with them and could thus have a sig-
nificant harmful, damaging or disruptive effect on the environment due to an accumulation
of factors. In such proceedings, nothing can and may anticipate the results of an environ-
mental compatibility assessment.

It is incomprehensible to the Ombudsman Board that the Burgenland State Government
does not feel capable of conducting such an assessment.

IV. In conclusion, it must be noted that should the Burgenland State Government actually
not possess the necessary experts and require non-civil-servant experts to conduct the
relevant assessment of the state of affairs, it does not appear justified to invoice the com-
plainant for the costs incurred for this. Otherwise, if only to avert recourse based on admin-
istrative liability law, the Ombudsman Board recommended that the Burgenland State Gov-
ernment conclude these proceedings as quickly as possible by way of an official notice.
That the recommendation of the Ombudsman Board has not been followed is regrettable.

4.2.2. 27 months for an alternate notice

N.N. contacted the Ombudsman Board with the following request. He was an abutting
owner of a private sidewalk, which connected Neukirchen-Warbichl-Kochleiten in the mu-
nicipal territory of Neukirchen am GroRRvenediger.

In 1999 the mayor instituted investigative proceedings ex officio concerning the use of the
path in accordance with the 1972 Salzburg State Roadway Act.

By official notice of 10 February 2000, the mayor of the Municipality of Neukirchen am
GroRRvenediger declared that the "path connecting Oberwartbichl-Kochleiten should be
commonly used" and should not be impeded by anyone. X.X. filed an appeal against this
official notice. The representatives of the Municipality of Neukirchen am GroRvenediger
"dismissed" the appeal as without merit by way of an official notice of 14 September 2000.
The concept raised against this by the affected land owners was dismissed as without merit
by the Salzburg Statement Government by official notice of 7 August 2003.

The affected property owner, X.X., then filed a complaint against this official notice with the
Constitutional Court. By order of 17 May 2004, the Higher Administrative Court then re-
scinded the official notice of the Salzburg State Government due to the illegality of its con-
tent. In connection with the legal opinion of the Higher Administrative Court, the Salzburg
State Government had to rescind by official notice dated 12 July 2004 the appeal decision
of the municipal representatives of the Market Town of Neukirchen am GroRvenediger of
14 September 2000 and remanded the matter back to the Municipality for new decision.
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N. N., who was not party to the proceedings, complained to the Ombudsman Board that he
could still not use the relevant sidewalk. Because this fact related to the outcome of the
proceedings in accordance with the § 40(2) of the Salzburg State Roadway Act of 1972, the
current state and length of the proceedings had to be reviewed.

By letter of 25 March 2005, the Ombudsman Board requested the Municipality of
Neukirchen am GroRvenediger to inform it of the status of the relevant proceedings. Only
after repeated urging the mayor of the Municipality of Neukirchen am GroR3venediger com-
municated by letters of 19 July 2005 and 12 September 2005 that the proceedings had to
be "restarted." Despite repeated queries by the Ombudsman Board, the Municipality did not
instigate anything further.

Pursuant to § 73(1) of the 1991 General Administrative Procedure Act (Allgemeines Verwal-
tungsverfahrensgesetz; AVG 1991; BGBI 1991/51) as amended, the authorities are obli-
gated, unless stipulated otherwise by administrative provisions, to issue a notice on parties'
petitions and appeals without unnecessary delays, at the latest 6 months after they are
filed.

Salzburg State Roadway Act does not foresee any special provisions regarding the length
of proceedings.

It must be noted that the authorities have the duty to render a decision even in appeal pro-
ceedings (cf. also Higher Administrative Court, 22 December 1987 Slg. 12599 A). A delay in
a decision is attributable to the fault of the authorities if the delay was not caused either by
the fault of the party or by insurmountable obstacles (cf. Higher Administrative Court, 28
January 1992, 91/04/0125).

In the present case, the Salzburg State Government rescinded the appeal decision by offi-
cial notice of 12 July 2004 and remanded the matter back to the Municipality for new deci-
sion. Since 21 July 2004 and thus for more than 15 months, the municipal representatives
have not instigated any action in these appeal proceedings. From the available administra-
tive file, no grounds are evident that in any way explain or could justify the long period of
inactivity on the part of the authorities. The long period of inactivity of the authorities and the
related excessive length of the proceedings are therefore to be viewed as the exclusive
fault of the authorities.

Due to the long period of inactivity of the municipal representatives, the Ombudsman Board
declared in the proceedings in accordance with § 40(2) of the Salzburg State Roadway Act
an "administrative defect" and issued a recommendation to the Municipality how to remedy
the defect. The municipal representatives of the Market Town of Neukirchen am
GroRRvenediger received this recommendation on 29 November 2005. For completely in-
comprehensible reasons, despite repeated intervention and urging by the supervisory au-
thorities to the municipal representatives, which ultimately also included threats of having
the proceedings conducted in an alternative fashion, nearly a year passed until the out-
standing official notice was finally issued on 14 November 2006.

From the perspective of the Ombudsman Board, this failure, which has additionally delayed
the proceedings, must be protested to nearly the same degree as the procedural delay that
gave rise to the original deficiency declaration and recommendation by the Ombudsman
Board. In conclusion, a period of 27 months was necessary for a new consultation on an
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appeal. We can no longer speak of proceedings "within a reasonable time" in the terms of
Article 6 of the European Convention on Human Rights in light of the serious delay, which
the Market Town of Neukirchen am Grol3venediger has not even attempted to explain.

4.3. Principle of equality

4.3.1. Rejection of petitions for exemption from TV and radio receiver
fees on unsubstantiated grounds

In the Fundamental Rights Section of the 30™ Report to the National Council and Fed-
eral Council (p. 376 f), the Ombudsman Board criticized that petitions for exemption for TV
and Radio receiver fees are regularly rejected in official notices by the Gebuhren Info Ser-
vice (Radio and TV Fee Information Service; GIS) on the unsubstantiated ground that the
household’s income exceeds the relevant assessment limit for fee exemption. To rectify this
deficiency, the Ombudsman Board recommended on July 9, 2004 that the GIS alter its
method of communicating the grounds for its official notices so as to take into account both
the legal requirements in 88 58(2) and 60 of the 1991 General Administrative Procedure Act
and the constitutional right granted to all citizens to stand equally before the law in accor-
dance with the requirements to be derived from the legal rulings of the Constitutional Court.

This recommendation has meanwhile been met through a change instituted by the GIS in
its method for communicating the grounds for its notices. The unconstitutional administra-
tive practice criticized by the Ombudsman Board therefore does not exist any longer.

4.4. Data protection

4.4.1. Inadmissible dissemination of sensitive health data

The Ombudsman Board was informed that in connection with the execution of doctor's or-
ders for transportation, a patient is obliged, pursuant to an established practice, to hand
over such order to the taxi driver who has to forward it to his company for settling accounts
with the respective local health insurance agency. In this manner, both the taxi driver and
the persons entrusted with the settlement of accounts with the local health insurance
agency at his employing company are informed about the diagnosis and/or envisaged ther-
apy and the medical reasoning for the transportation order.

According to the constitutional provision in 8§ 1(1) of the 2000 Austrian Federal Data Protec-
tion Act (Datenschutzgesetz; DSG), everyone has a claim to confidentiality of data concern-
ing his person, to the extent that an interest meriting protection exists. Paragraph 2 of this
constitutional provision explicitly provides with respect to the use of personal data (to the
extent that such use is not vitally important to the health of the affected person or is under-
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taken with his approval) that restrictions on the claim to confidentiality are only permissible
to protect the overriding legitimate interests of another person. For the use of data deemed
especially worthy of protection, further restrictions are foreseen in the cited constitutional
provision, among others that use be restricted to cases requiring the "protection of impor-
tant public interests." It is further explicitly ordered that the intervention may only be made,
even in the case of admissible restrictions, in the mildest possible manner required to attain
the desired goal.

According to the legal definition of § 4(2) of the 2000 Data Protection Act all health data is
to be regarded as "sensitive" as well as "especially worthy of protection." These data are
subject to a general prohibition on use, which can be lifted only for the exceptions exhaus-
tively listed in § 9 of the 2000 Data Protection Act. In order to have an impact on the legal
situation thus created, 8§ 14 of the 2000 Data Protection Act contains a detailed obligation to
implement measures that warrant data security, including, in particular, the duty of ensuring
the proper use of data.

The Ombudsman Board managed to trigger discussions in the related investigation on pre-
venting diagnosis data as the basis of an order for transportation from being received by the
transport provider in the future. Instead, the data is to be communicated directly to the com-
petent health insurance agency, which can compare it with the transport invoice and thus
review the legality of the transport.

The corresponding electronic adjustments may only be made once the legal foundation re-
quired for this has been established. On the basis of the new Act on the Use of Telematics
in the Health Care Sector (Gesundheitstelematikgesetz), the so-called Ordinance on the
Use of Telematics in the Health Care Sector (Gesundheitstelematikverordnung) is being
drafted. It might establish the necessary legal foundation so that the indicated problem will
soon become a thing of the past.

The drafting of this Ordinance was unfortunately delayed in the reporting period because
the Ordinance will be closely related to the provisions of the e-Government Act and the Sig-
nature Act and both pieces of legislation were amended by legislative resolutions of the Na-
tional Council in December 2007. The Ombudsman Board hopes, however, that after the
announcement of the two legislative amendments in question in January 2008 work on the
Ordinance on the Use of Telematics in the Health Care Sector will be able to be brought to
a speedy conclusion.

4.4.2. Form to procure a free annual motorway permit sticker

Ms. H. contacted the Ombudsman Board in connection with the design of an application
form to receive a free motorway permit sticker for 2007, complaining about text contained
therein to the effect that the applicant agreed "that the Federal Ministry of Social Security,
Generations and Consumer Protection could send my data (name and pass number) to the
Highways Financing Corporation (Autobahn- und Schnellstral3e-Finanzierungs-AG; ASFI-
NAG) for more effective settlement of the 2002 Act on Federal Highway Tolls." It was in-
comprehensible for the complainant why the dispatch of the free motorway permit sticker
had to be linked to the above declaration.
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The review proceedings of the Ombudsman Board revealed that there was no legal founda-
tion upon which the aforementioned federal ministry could justify the protested text regard-
ing the disclosure of data to ASFINAG. In light of this, the Ombudsman Board defended the
opinion that the corresponding application form had to be reformulated so that it was un-
equivocally clear for handicapped applicants that they could—but did not have to—issue
their consent to the data disclosure to ASFINAG in order to obtain the requested free mo-
torway permit sticker. The Ombudsman Board then also criticized in this context that
through the design of the application form at the time the complaint was raised the affected
person could not see from the form—nor was referred to this fact by any corresponding ex-
planations—that he or she would be send the free motorway permit sticker even if he or she
did not consent for data to be disclosed to ASFINAG. The protested design of the form in-
stead created the optical impression that the request for the dispatch of the free permit
sticker and the consent to the data disclosure formed an inseparable unit, so that no free
permit sticker would be sent if the consent to the data disclosure were not granted.

Based on the efforts of the Ombudsman Board, the form in question was revised so that the
applicants could now unmistakably see that they could, but did not have to issue their con-
sent to have data disclosed to ASFINAG in order to receive the requested free motorway
permit sticker. The newly designed application form was already used in the permit sticker
campaign in November 2007.

4.5. Right to respect of private and family life

4.5.1. Accurate reproduction of the diacritical marks in a family name

In the course of processing a complaint lodged by Dr. M., the Ombudsman Board had to
find that family names are often written incorrectly by authorities, with diacritical marks be-
ing left out above the corresponding letters in the family name.

Article 8 of the European Convention on Human Rights contains a constitutionally guaran-
teed right to respect of private and family life. In light of the applicable legal rulings both of
the Austrian Constitutional Court and the European Court of Human Rights (cf. Vf{Slg.
13.661/1994 and 15.031/1997 and the decision of the ECHR in the case Burghartz of 22
February 1994, reprinted in OJZ 1994, 559; also the rulings in the cases Stjerna and Guillot
of 25 November 1994 and 24 October 1996), no doubt can exist that the right to respect of
private life also encompasses a constitutionally guaranteed right to respect of one's own
name.

From a constitutional point of view, it must be asked whether the protective sphere of the
right to respect of one's own name also entails a right to have diacritical marks in first and
last names reproduced accurately by the authorities.

Several weighty arguments speak in favor of this view, in the opinion of the Ombudsman
Board:
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First, it is only logical that respect for a name is also expressed by its being written properly.
If this were not the case, the administration would be able to alter names by spelling them in
any which way or by merely considering an arbitrary number of letters (e.g. the first five let-
ters of the family name) or to replace a first name with another by consistently reproducing
a typographical "error" in all official documents. It is methodologically not evident to what
extent the derivation of the right to have one's name written correctly from the right to re-
spect of the name might constitute a larger step than the derivation of the right to respect of
the name from the right to respect of private life.

In relation to the case behind the present complaint, the objection could at least be raised
that the omission of a diacritical mark would have to be assessed differently than, for exam-
ple, an abbreviation of the family name or the intentional alteration of the first name as a
result of a conscious false spelling. This argument can admittedly be countered with the ar-
gument that the omission of a diacritical mark would, as in the cases mentioned above,
cause the name not to be depicted properly. Due to general dogmatic considerations re-
garding fundamental rights, the matter cannot depend on the intention behind the adminis-
trative measure but on its factual effects—in this case, the incorrect spelling of the name.

The following systematic constitutional considerations speak in favor of this interpretative
outcome:

When ascertaining the normative content of constitutional standards, not only the standard
to be interpreted but also its normative environment and ultimately even the entire constitu-
tional system has to be taken into account. Such a systematic constitutional interpretation is
also required in the context at hand, because the European Convention on Human Rights is
applicable as constitutional law in Austria and the normative content relevant for Austria first
becomes evident with due regard to other normative provisions in Austrian constitutional
law.

It can therefore not be viewed as insignificant that the authors of the Federal Constitution
saw the need to expressly set forth in the form of Article 7(3) of the Federal Constitution of-
ficial designations, titles, academic degrees and professional designations can be used in
the form that expresses the gender of the officeholder. All authorities must respect the rele-
vant decision and issue the official documents in accordance with the relevant legal rules of
implementation.

It is of course true that an official designation, a title, an academic degree or a professional
designation is something different than the first or last name of a person. Nonetheless, the
constitutional norm in question is of great relevance in the present case because it was not
the aim of the authors of the constitution in the opinion of the Ombudsman Board to create
a constitutional situation that protects the correct designation of official designations, titles,
academic degrees and professional designations but left the correct spelling of first and last
names of persons to the free discretion of administrative authorities, even though the dia-
critical marks that can placed on other characters (normally letters) alter their meaning,
stress or pronunciation. This can even go so far that a combination of letters and diacritical
marks in one language forms an independent sign with its own sound, while the combina-
tion in another language only defines the stress.

In the given context, it should finally not be overlooked that spelling a family nhame without
diacritical marks represents a particular annoyance especially for members of linguistic mi-
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norities, because forms of discursive appreciation and recognition of minorities and their
identities by the majority and the state occur in the written language precisely through dia-
critical marks. Diacritical marks have full orthographic significance. As the name itself sug-
gests, they serve as signs that differentiate letters from otherwise identical looking letters.
The constitutional recognition several years ago in Article 8(2) of the Federal Constitution of
the linguistic and cultural variety that has emerged within the Republic of Austria as ex-
pressed in autochthonous groups of people contains a value judgment of the authors of the
constitution that at minimum suggests that only the correct spelling of a minority family
name would not constitute intervention in the constitutional sphere.

In summary, the Ombudsman Board is therefore of the opinion that it can at least be de-
rived from the combination of Article 8 of the European Convention on Human Rights as
related to Articles 7(3) and 8(2) of the Federal Constitution that the correct spelling of a
name is also constitutionally protected. The Ombudsman Board assumes in this regard that
this legal opinion is necessary in order to allow the value judgments expressed in the provi-
sions on fundamental rights and state goals to have practical effect in everyday life. Only
such an understanding sufficiently takes into account the dynamic legal rulings of the ECHR
(in this regard, cf. Grabenwarter, Europadische Menschenrechtskonvention2 [2005] 39, Mar-
ginal No. 12 f with numerous references to legal rulings).

In the given context, reference must also be made to the following:

Pursuant to the legality principle anchored in Article 18(1) of the Federal Constitution, the
entire state administration may only be exercised based on the laws. This key constitutional
principle is clarified and underscored by Article 8(2) of the European Convention on Human
Rights which orders that any intervention in the protected sphere of the right constitutionally
guaranteed by Article 8(1) of the European Convention on Human Rights must be foreseen
by law.

The current legal situation prescribes the use of diacritical marks in the civil registry system
as compulsory. Applications derived from that system (e.g. registration of residency) must
support diacritical marks in all cases. All other applications are to be converted quickly in
order to avert inconsistencies. In the Ombudsman Board review proceedings, no legal pro-
vision came to light that would empower the administration for whatever reason to make a
false representation of a name. In particular, neither the Constitutional Section—according
to whose commentary "any justification of intervention [in legal positions guaranteed by Ar-
ticle 8(1) of the European Convention on Human Rights] breaks down on the absence of a
legal foundation"—nor the Federal Ministry of Finance could refer to a corresponding provi-
sion. This is also not surprising, as it was undisputed even before the software first trigger-
ing the problem was introduced that the authorities had to correctly spell names, if neces-
sary making additions by hand. No legal provision exists in accordance with which it is ad-
missible—at most for financial reasons—when using new software to overlook the need to
spell a name correctly.

It follows from the above that the inaccurate storage and representation of diacritical marks
by the software and hardware of Federal IT Center (BRZ GmbH) creates a lawless and thus
unconstitutional situation. Observance of the constitutional requirements stemming from the
legality principle is inalienable and can therefore under no circumstances be placed at the
disposition of the electronic administration, however it is set up in organizational terms.



Austrian Ombudsman Board — UPR submission — Austria — January 2011 - documentation

In light of these considerations, the Ombudsman Board unanimously resolved at the colle-
gial meeting on 17 December 2007 that the failure to establish suitable measures aimed at
enabling the software and hardware used by the Federal IT Center (BRZ-GmbH) to properly
store and represent diacritical marks constitutes a defect in public administration. To rem-
edy this defect, a letter was sent to the Federal Chancellor and Vice Chancellor with the
recommendation to instigate the steps necessary using the "Manual of Diacritical Marks—
Diactritics 1.1.0" agreed within the framework of e-government between the Federal Gov-
ernment, the states and municipalities to change the storage and representation of diacriti-
cal marks by the software and hardware used in the Federal IT Center (BRZ-GmbH) and
thus to (gradually) warrant the correct spelling of personal names.

In reaction to this recommendation, the Federal Chancellor's Office admitted that the entire
treatment of the marks representable in 8-Bit Unicode Transformation (UTF-8) format can
currently not be disclosed in ELAK, electronic filing system of the Austrian government.
However, ELAK is to be modified in the future so that diacritical marks can be stored and
represented in the future and integrated into transactions. Moreover, this topic would be
placed on the agenda for the next meeting of the "Digital Austria" platform.

The Vice Chancellor and Federal Minister of Finance promised the Ombudsman Board that
all IT processes in the finance administration would gradually be rendered diacritically fit
within the framework of the ongoing "e-Finanz" Project.

4.5.2. Residence permits—non-approval of petition filed in Austria for
humanitarian reasons

An Iranian citizen applied for residence permits for herself and her three children in order to
live in a family community with the father who was resident in Austria as a key maker. Be-
cause the family initially came to Austria on entry visas and only applied for residence in
Austria, an inadmissible application was in principle made within Austria pursuant to § 21 of
the Establishment and Residence Act (Niederlassungs- und Aufenthaltsgesetz; NAG). Pur-
suant to 88 72 ff. of the Establishment and Residence Act, however, the Federal Minister of
the Interior has the option to admit applications filed in Austria for humanitarian reasons.
Despite all efforts, the Federal Minister of the Interior did not wish to recognize humanitar-
ian grounds in the present case.

The Federal Ministry of the Interior was of the opinion that the decision was made based on
the legal rulings of the Higher Administrative Court, which assesses the observance of the
principle of filing applications from abroad and the related weighing of interests at the ex-
pense or contrary to the familial interests in light of the greater weight of the public interests
in an orderly immigration system to be unproblematic—even with a view to Article 8 of the
European Convention on Human Rights. There was no legally admissible ground for issuing
the requested residence permit in Austria, according to the Ministry. "If the authorities would
have deviated from the provisions of law based on only subjective grounds in the person of
the parties, they would have run the risk of violating the principle of equality because they
acted arbitrarily. Moreover, such decisions would be discriminatory with respect to immigra-
tion applicants who adhere to the provisions of law when filing applications," the Federal
Ministry of the Interior argued to the Ombudsman Board.
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From the viewpoint of the Ombudsman Board, the argumentation of the Federal Ministry of
the Interior can be counted with the argument that §8 72 ff. of the Establishment and Resi-
dence Act form the basis for issuing residence permits in Austria. That the aforementioned
legal foundations provide leeway for assessing humanitarian grounds was explained by the
Ombudsman Board to the Federal Ministry of the Interior. The admission of an application
filed within Austria would thus naturally not constitute a deviation but an implementation of
the legal foundations. Every decision as to whether humanitarian grounds are given de-
pends on the specific case. It must be determined in each specific case whether the au-
thorities can assume the existence of humanitarian grounds or not. The corresponding evi-
dence must also be provided for this. Hence, the argumentation of the Federal Ministry of
the Interior that the principle of equality could be violated appears to be very general, be-
cause the criteria to be applied can be different in each specific case.

On a constitutional level, it is evident that the decision of the Federal Ministry of the Interior
impairs the protection of private and family life pursuant to Article 8 of the European Con-
vention on Human Rights. Though dismissing the application for the issuance of a resi-
dence permit does not mean automatic deportation, residence without a residence permit
leads to deportation proceedings. Likewise in the present case, the authorities carried out
deportation proceedings, which are pending before the Constitutional Court. That the right
to private and family life is to be afforded great significance even in relation to public secu-
rity and order was explained vividly by Prof. Funk at the 64th Meeting of the Human Rights
Advisory Board on 5 December 2006:

"At the forefront is the priority interest of the state, anchored in the institution of basic rights,
to the protection of private and family life (Article 8(1) of the European Convention on Hu-
man Rights). This is always a basic principle to be protected. Juxtaposed with this are the
intervention options based on the legal reservation in Article 8(2) of the European Conven-
tion on Human Rights. Such options constitute exceptions. They are subordinate to the ba-
sic principle. The weighing of interests runs afoul if the private interest of the applicant for
residence is weighted against the public interest in intervention in his rights. The public in-
terest in the warranty of the protection of basic rights does not need to be proven and is
higher than the public interest in intervention in the form of a complete and utter end of resi-
dence. If no compulsory grounds exist to intervene in basic rights, then the protective duty
of the state comes to the fore. With respect to these considerations, a different paradigm
arises for the weighing of interests than that normally used in practice. The individual's in-
terest in residence is not to be weighed against the general public's interest in ending the
residence. Instead, strong, compulsory grounds for intervention are to be brought against
the weight of the guarantee of basic rights that is in no need of justification—grounds which
could "outweigh" this guarantee. The authorities bear the burden of proof. In cases of
doubt, the public interest in desisting from intervention is overriding."”

That the Constitutional Court has also recently attributed respect for private and family life
(particularly in deportation cases) increased significance was shown in the ruling of 12 June
2007 (B 2126/06). In its ruling of 29 September 2007 (B 328/07), the Constitutional Court
summarized the criteria stipulated by the ECHR which are to be applied in deportation
cases in view of Article 8 of the European Convention on Human Rights. Likewise, the nu-
merous decisions of the ECHR issued regarding Article 8 of the European Convention on
Human Rights demonstrate how decisive the details of an individual case can be when as-
sessing proportionality. The length of residence is not the solely decisive criterion. Several
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other factors, such as the requirements of public order, integrity before the law, the degree
of integration, the connection to the home state, the intensity of family life and the date the
family life originated are of significance when making the assessment (see also Peter
Chwosta, "Die Ausweisung von Asylwerbern und Art. 8 MRK," ©JZ 2007/74).

From the viewpoint of the Ombudsman Board, it can therefore be concluded that the Fed-
eral Minister of the Interior had (and still has) the legally admissible and defensible option
based on the arguments made and documents submitted by the complainant to enable the
complainant and her three children to file an application from within Austria on humanitarian
grounds. Because the spouse and father work in Austria as a key maker, the family has
very good prospects of being issued residence permits. Merely to fulfill the formality of "filing
an application from abroad," the family would be separated unnecessarily for an extended
period of time. The Ombudsman Board concluded that the non-admission of the application
filed within Austria constitutes on humanitarian grounds an administrative defect and rec-
ommended to the Federal Ministry of the Interior to admit applications filed within Austria on
humanitarian grounds when new applications are filed.
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4.6. Anti-discrimination

4.6.1. Introduction

In this reporting period as well, a number of persons contacted the Ombudsman Board
complaining about presumed discrimination in public service. The complaints related to dif-
ferent grounds for discrimination, though the largest number of cases involved suspected
discrimination based on ethnic origin and based on illness or handicap.

A further focus of activity were ex officio review proceedings of the Ombudsman Board con-
cerning the implementation of the prohibition of racist discrimination, as reported in the pre-
vious report of the Ombudsman Board to the National Council and the Federal Council.
These review proceedings were able to be concluded in the reporting period with the decla-
ration of an administrative defect and the issuance of the corresponding recommendations
to the Federal Government. The first measures have already been taken to implement the
recommendations of the Ombudsman Board.

Another complaint case reported in the previous year's report was able to be concluded in
this reporting period. Because the case dealt with a fundamental problem in the law govern-
ing equal treatment—namely the jurisdiction of equal treatment institutions over civil ser-
vants in spun-off undertakings—and also is an example of the lack of transparency in equal
treatment law criticized in many places, the case is to be presented before other complaint
cases in this area being reported in accordance with the individual grounds for discrimina-
tion.

As in last year's report, this report will discuss complaint cases from reports to the state par-
liaments (Landtage) relating to questions of equal treatment and anti-discrimination, in order
to provide federal legislators an overview of the many problems in this area and to point out
possible regulatory deficits.

4.6.2. Planned amendment of the Equal Treatment Act

In the 2007 reporting period, the Bill to Amend the Federal Equal Treatment Act, the Fed-
eral Act on the Equal Treatment Commission and the Ombudsman for Equal Treatment and
the Federal Act for Equal Treatment for Disabled Persons (142/ME, XXIIl. GP) was sent for
assessment. The key issue is to implement EU Directive 2004/113/EC by extending the
scope of application of the Equal Treatment Act and the elements constituting discrimina-
tion to equal treatment of men and women with respect to access to and provision of goods
and services. The new agendas are to be assumed by the Ombudsman for Equal Treat-
ment without distinction based on ethnic affiliation in other areas. However, no increase in
resources has been foreseen.

In its commentary on this bill (12/SN-142/ME XXIIl. GP), the Ombudsman Board point out
inter alia that the resources at the disposal of the Ombudsman for Equal Treatment are al-
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ready scant. The massive extension of the scope of responsibilities planned in the bill must
be accompanied, in the opinion of the Ombudsman Board, with an extension of recourses
to the Ombudsman for Equal Treatment, if this is not merely to be a legalistic cosmetic
measure without any actual effect in reality (also see the commentary of the Human Rights
Commissioner of the European Council, Thomas Hammarberg, on the lack of resources
among equal treatment institutions, Report of 12 December 2007, CommDH(2007)26) Mar-
ginal No. 53 f).

The Ombudsman Board also pointed out in its commentary that the bill further increases the
varying protective standards between the individual areas of discrimination. Because Aus-
tria is naturally not limited to the minimum implementation of the Directive, the Ombudsman
Board favors standardization in this respect and comprehensive protection against discrimi-
nation on any grounds in relation to access to goods and services, as was recently recom-
mended by the United Nations Human Rights Committee in its reaction to the Austria's
Fourth Report on Human Rights (Concluding observations of the Human Rights Committee,
CCPR/C/AUT/CO/4/CRP.1, pg 3).

The problem of a lack of transparency in equal treatment law is also greatly compounded:
The literature already criticizes the legalistic overload in the current Federal Equal Treat-
ment Act with largely identical provisions and the resulting lack of clarity in protection
against discrimination (cf., e.g., Rebhahn, Kommentar zum Gleichbehandlungsgesetz
[2005], Introduction, Marginal Nos. 18 and 42).

This problem is compounded even more with the planned insertion of a new Part llla.
(88 40a to h), in which the existing provisions are to be largely repeated for the new area of
protection. That this is not only a legalistic eyesore, but constitutes a massive obstacle to
access to the law for persons affected by discrimination has also been pointed out by the
Human Rights Commissioner of the European Council, Thomas Hammarberg: "However,
due to the complexity of the legal framework and the complaints mechanism associated
with it, it may be difficult for the public and even those with legal training to access the pro-
cedures.... In terms of the legal framework, the Commissioner recommends its simplifica-
tion...." (Report of 12 December 2007, CommDH(2007)26), Marginal No. 53 f). That the
fears of the Human Rights Commissioner are actually justified is demonstrated by the fol-
lowing case:

4.6.3. Competence of equal treatment institutions for a spun-off under-
taking—a nearly irresoluble problem?

In the Ombudsman Board's 2006 report to the National Council and the Federal
Council (p. 413), the Ombudsman Board reported on a case of presumed age-related dis-
crimination involving a civil servant in a spun-off undertaking and her problems in locating
the equal treatment agency office competent for her case.

After more than a year, the Ombudsman Board has now been presented a statement from
the competent ministry regarding this question. The question of the jurisdiction of equal
treatment institutions over employees in spun-off undertakings in fact appears to be a ques-
tion which one should approach with a certain penchant for solving brain-teasers. Rapid
action on the part of the equal treatment institution is opposed by the legislative situation,
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which represents an obstacle that should be removed through legislation creating clear and
comprehensible rules of jurisdiction.

Ms. M., 57 years old, has been employed at the bank BAWAG-PSK as a civil servant for 38
years. She contacted several equal treatment agency offices with an urgent matter, but was
initially dismissed by all offices due to a lack of jurisdiction.

In its statement to the Ombudsman Board dated 17 November 2007, the competent de-
partment of the Federal Ministry for Health and Women, where the Equal Treatment Com-
mission has been established, stated the following regarding the general approach in the
case of problems with jurisdiction: "If, when a petition is submitted, a problem of jurisdiction
arises between the Equal Treatment Commission for the Federal Public Service and the
private sector—which can occur in spin-offs due to the different personnel structures—the
senate discusses and decides on the jurisdiction based on the relevant spin-off law." Unfor-
tunately, the relevant spin-off law in this case is silent about the applicability of the Federal
Equal Treatment Act (Bundes-Gleichbehandlungsgesetz).

The complainant has the status of a civil servant employed by the Austrian postal savings
office (PSK), which is subordinate to the Federal Ministry of Finance. The Ombudsman
Board therefore contacted the Federal Minister of Finance by letter of 17 October 20086,
asking whether his ministry was responsible for equal treatment issues pertaining to civil
servants in spun-off undertakings such as BAWAG/PSK. On 3 April 2007 the Federal Minis-
try of Finance notified the Ombudsman Board that the legal question raised could not yet be
clarified and that a query had been sent to the Federal Chancellor's Office. By letter of
30 November 2007, i.e. more than a year after the query from the Ombudsman Board, the
Federal Ministry of Finance commented on the matter at hand (File No. BMF-410101/0134-
1/20/2007). An extract from the reply reads as follows:

"... Regarding the question of jurisdiction (in civil service law), we would first like to cite a
reply of the Constitutional Section of the Federal Chancellor's Office likewise from 1999 to
the Federal Ministry of Finance: 'lt must be noted that the responsibilities of the employer
vis-a-vis federal civil servants assigned to PSK-AG are to continue to be carried out by bod-
ies of the Federal Government subordinated in civil service law to a Highest-Level Institution
in the terms of Article 19(1) of the Federal Constitution. In no case may the structuring of
the employment relations of the Federal Government be transferred by the employer to par-
ties other than institutions of the Federal Government...'

It appears undisputed that the Federal Minister of Finance is in principle to be allocated su-
pervisory powers and the inseparably related powers to give instructions based on his posi-
tion as Highest Official and thus his function as Highest Civil Service Authority for the fed-
eral civil servants assigned to the spun-off legal entities in first-instance civil service agen-
cies (including personnel offices).

Also undisputed is the issue of supervision in questions related to federal civil servants. Su-
pervision will normally be concentrated in the hands of the respective manager of the civil
service agency, who will thus also function as a direct addressee for instructions from the
Highest Civil Service Authority.

The employment issues and the technical issues beyond the civil service issues, particularly
the structure of labor deployment, the application of the sample management instruments
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cited above, and also the content of the employment are normally subject to the control and
supervision of the spun-off legal entities. These elements too are therefore not subject to
the supervision of the Highest Official. Supervision of employment-related and technical is-
sues thus naturally falls to the manager of the first-instance civil service agency. A technical
order may in some circumstances affect employment components, while employment
and/or organizational powers of instruction, in contrast, even concerning civil servants in a
spun-off legal entity, remain within its [the agency's] management hierarchy."

It is therefore now clear that the supervision of civil servants in spun-off undertakings (i.e.
issues relating to the circumstances underlying the employment relation) is still assigned to
the competent ministry, which, in principle, also establishes the jurisdiction of the equal
treatment institutions over the public sector.

That the issue of the jurisdiction of equal treatment institutions over civil servants in spun-off
undertakings is often not clearly resolved is also noted by the Ombudsman for Equal Treat-
ment in a statement on a bill to amend the Equal Treatment Act (19/SN-142/ME XXIIl. GP):
"Various spin-off laws refer to Parts Three and Four of the Federal Equal Treatment Act in
order to assure both the positive measures contained in the Federal Equal Treatment Act
(promotion of women) and the special institutions foreseen therein for employees of these
(quasi-public) undertakings. Through the Amendment to the Equal Treatment and the Fed-
eral Equal Treatment Act, the effect of the latter has been restricted. As a result, problems
arise regarding the applicability of the Federal Equal Treatment Act to employees in spun-
off undertakings; jurisdiction is often difficult to clarify. In the interest of the affected parties,
the law must be rectified in this area.”

It is to be hoped that clear and practicable rules are reached and that the public institutions
actually exercise their supervisory authority in this specific case. Irrespective of this, it is at
least clear that the obtainment of rapid advice and assistance should not have to hinge on
the clarification of jurisdictional issues.

4.7. Discrimination based on gender

4.7.1. No gender-specific designation of civil servants in the clerk's of-
fice of the Higher Regional Court of Vienna

N.N. from Vienna has lodged a complaint with the Ombudsman Board that he received a
letter from the president of the Higher Regional Court of Vienna regarding proceedings in
accordance with the provisions of the Judicial Collections Act (Gerichtliche Einbringungsge-
setz) that contained the words in the closing formula: "XX, Deputy Director of the Collec-
tions Office." (XX-Stellvertreter des Leiters der Einbringungsstelle — the German word Stell-
vertreter being the masculine form) He assumed that XX was a man and addressed his re-
play accordingly. In the course of his face-to-face meeting, he learned that XX was a female
civil servant in the Higher Regional Court of Vienna; this fact was also not revealed by the
corresponding name sign on her office door.
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Irrespective of the fact that the mistaken designation in his letter was embarrassing, he
could not comprehend such discrimination against a woman in the employ of the Higher
Regional Court of Vienna.

The requested commentary from the Federal Ministry of Justice revealed that decision-
making officials in most areas of the judicature have been labeled in a gender-specific fash-
ion now since 1986; merely in minor IT applications of the "Collections Office" and "Child
Support Section" has a change not been possible to date due to technical reasons. A
change is foreseen in 2008, however.

It is likewise foreseen to create new name signs for the doors of the Collections Office. Cur-
rently, the official titles appear on the doors only in the abbreviated, masculine or gender-
neutral form with the family name of the civil servant. Reference was made to the fact that
the division of responsibilities printed on the official directory also contains the first names of
the employees and that the first and last names and official and professional titles are gen-
erally listed in other areas of the Higher Regional Court of Vienna.

The Ombudsman Board recognized the complaint of N.N. as legitimate, because it was not
comprehensible why a gender-specific designation of decision-making officials should not
have been possible in the automated processing of minor IT applications since 1986, i.e. for
nearly 20 years.

The problem of the name signs on the doors could have been resolved long ago, in the
opinion of the Ombudsman Board, in the easiest fashion, e.g. by putting a piece of tape
over the designations, had the offices responsible for this at the Higher Regional Court of
Vienna wanted to end this discriminatory practice against the female civil servants.

4.8. Discrimination based on nationality or ethnicity

4.8.1. Racial discrimination a misdemeanor?

After being approached by the ZARA association, which has filed suit in response to hun-
dreds of racist job and housing ads, the Ombudsman Board conducted an official proce-
dure to review all racial discrimination cases in Vienna since the beginning of 2005.

The review indicates that the authorities have been entirely inconsistent in their application
of the prohibition of discrimination in Article IX (1)3 of the Introductory Law to the Adminis-
trative Acts of 1991. Violations of this prohibition are often viewed by the authorities as mis-
demeanors and accordingly not prosecuted with sufficient vigor. The Ombudsman Board
therefore found that this situation constitutes an administrative defect and recommended
that the competent national government take steps to ensure effective and consistent en-
forcement of the prohibition of discrimination. The national government and the municipal
government of Vienna have already announced their first steps in this direction.
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Clearly, xenophobic comments with respect to migrants and members of ethnic minorities
are still widespread in Austria, as was observed by the Human Rights Commissioner of the
Council of Europe, Thomas Hammarberg, during his visit to Austria on 21-25 May 2007. In
his report on the visit, Mr. Hammarberg therefore called on the Republic of Austria to take
broad political measures to combat racist and xenophobic practices in all segments of the
population. He particularly stressed the importance of raising consciousness and educating
people about human rights (Report of 12 December 2007, CommDH(2007)26) Marginal
Nos. 44 et al).

Pursuing the same matter, the Ombudsman Board conducted an official review of the en-
forcement of the prohibition of discrimination pursuant to Article IX(1)3 of the Introductory
Law to the Administrative Acts of 1991, which was concluded this year.

The case which triggered the review was an ad campaign by an NGO against racist and
discriminatory job and housing ads in the media: towards the end of 2005, the ZARA asso-
ciation (the Association for Civil Courage and Anti-Racism) checked ten print and online
media outlets for discrimination in their job and housing ads. In just two weeks, over 100
discriminatory ads were found, such as "Shoe saleswoman wanted. Austrians only,” or
"Apartment for rent. Natives only please," and suits were filed for unlawful racial discrimina-
tion (cf. 30th Report of the Ombudsman Board (2006) to the National Council and Federal
Council, p. 405).

Article 1X(1)3 of the Introductory Law imposes administrative penalties for racial discrimina-
tion: Whoever "unjustly discriminates against persons based solely on their race, skin color,
nationality or ethnicity, religion or disability, or whoever prevents such persons from entering
places or utilizing services which are intended for public use" has committed an administra-
tive offense subject to a fine of up to € 1,090.00, to be levied by the district administrative
authority."

In the course of the Ombudsman Board's official review, all racial discrimination cases con-
ducted in the City of Vienna in the past one and a half years were examined. 112 cases
were subjected to close review and compared. Based on this extensive review, the Om-
budsman Board found that the authorities are entirely inconsistent in their enforcement of
this law. Violations of the discrimination ban are often treated by the authorities as misde-
meanors, and are accordingly not prosecuted and penalized with sufficient vigor.

In one case, for example, persons of dark skin were refused service in a bar, with the ex-
planation that "no food or drink will be served to blacks, since there's a massive drug prob-
lem in the neighborhood." This explanation was accepted by the authorities as "credible and
excusable" and the bar owner was not penalized.

In some suits based on discriminatory housing and job ads, the authorities took the position
that such acts did not constitute wrongful discrimination at all "in the absence of concrete
discrimination against a specific person.” In other cases, the authorities clearly viewed the
discriminatory ads as a misdemeanor and refused to track down those who placed the ads
using the telephone number given in the ad and to penalize them, since "the necessary ex-
pense is out of proportion to the degree and significance of the violation of public interests
inherent in this administrative offense." Other cases had to be suspended due to expiration
of the statute of limitations because the authorities had neglected to take the necessary ac-
tion before the statutory deadline.
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In general, the Ombudsman Board's review revealed that the authorities pursued matters
which are essentially equivalent with varying degrees of intensity, and came to completely
different conclusions. The actions taken in these cases ranged from the imposition of vari-
ous fines to issuing a warning to foregoing imposition of a penalty due to the mildness of the
offense to the finding that the acts in question did not constitute discrimination at all.

The Ombudsman Board's review concluded that this inconsistent and, in some cases, inef-
ficient application of Article IX(1)3 of the Introductory Law is insufficient to meet Austria's
obligations under national, Community and international law with respect to combating dis-
crimination. The Ombudsman Board therefore found unanimously in its session of 28 Au-
gust 2007, that this situation constitutes an administrative defect. A recommendation was
issued to the Austrian federal government, which is responsible for enforcing the relevant
provision, to take the steps to ensure effective and consistent enforcement of the prohibition
of discrimination nationwide. The Ombudsman Board also recommended, in line with the
recommendations of the European Commission Against Racism and Intolerance (ECRI) in
the course of its reports on Austria [most recently CRI (2005) 1 of 25 June 2004, pp. 12-14],
that Austria strengthen protection against discrimination based on nationality and avoid any
interpretation which would limit the elements of discrimination.

In response to the Ombudsman Board's recommendations, both the Austrian federal gov-
ernment and the municipal government of Vienna have taken action to improve protection
from racial discrimination. The Constitutional Section of the Federal Chancellery instructed
all competent authorities that racial discrimination is not a misdemeanor and should there-
fore be prosecuted and penalized using the appropriate official means. The Constitutional
Section also clarified that discriminatory job and housing ads constitute wrongful racist dis-
crimination (Opinion of the Constitutional Section of the Federal Chancellery by Resolution
of the Federal Government of 21 November 2007).

The City of Vienna also reacted to the Ombudsman Board's recommendation: prosecutions
will no longer be conducted by the 19 district magistrates, but in four prosecutorial centers
of competence, in order to ensure consistent and efficient enforcement of the discrimination
ban. In addition, a coordinator and contact person was appointed to coordinate the prose-
cutions (Opinion of the Chief Executive Office [Magistratsdirektion] of the City of Vienna of
22 October 2007, MPRGIR - V-1263/06).

It is to be hoped that these actions will ensure more efficient and more consistent protection
from racist discrimination nationwide. Only once violations of the discrimination ban are no
longer treated by the administrative authorities as mere "peccadilloes" but are instead effi-
ciently prosecuted and penalized can we hope to succeed in changing the attitudes and
raising the consciousness of the public at large. The Ombudsman Board will continue to
work towards this goal in the future.

4.8.2. Headscarves as a barrier to employment?

Foreign-born women and women with an immigrant background face grave difficulties in
the job market for various reasons, and wearing a chador may represent an additional bar-
rier when seeking a job. The competent bodies are therefore called upon to intensify their
efforts to promote equal treatment of all societal groups.
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Mr. L., an instructor in a vocational school, turned to the Ombudsman Board because fe-
male Muslim students had reported to him that they had experienced problems with their
training position, which was being administered on behalf of Public Employment Service
Austria (Arbeitsmarktservice Osterreich; AMS), because they wore a headscarf/chador.

The Ombudsman Board confronted the national director of AMS with this problem. In his
response to the Ombudsman Board, he stated that there are no instructions from the train-
ing center or AMS which prohibits the wearing of a chador although possible discrimination
due to the wearing of a chador is indicated in the context of multiple unsuccessful applica-
tions. In response to the Ombudsman Board's inquiry as to the action taken by AMS in the
case of presumed discrimination on the part of employers (e.g. concrete indications that
employers generally do not consider applications from women with chadors), the national
director stated as follows:

"...We notify the employer that this conduct may constitute wrongful discrimination and may
be subject to administrative fines and/or duties to pay compensatory damages ...In any
case, we seek to ensure that AMS does not make discriminatory selections and that any
discriminatory selection criteria are not transported in our IT system. If businesses ignore
applications from certain groups based on personal traits which have nothing to do with
their qualifications for the job they are seeking, we give them the above warning and notify
them that AMS does not run the risk of discrimination in this case and, to stay with this ex-
ample, will interview applicants wearing headscarves.

By no means is this practice contradictory with our communications with women wearing
headscarves (advising them not to insist on headscarves). It is merely an expression of the
general function of AMS as an intermediary, seeking to promote adjustments on both sides
of the job market in order to better match supply and demand."

Under 8§ 17 of the Equal Treatment Act (Gleichbehandlungsgesetz), discrimination by em-
ployers based on ethnicity or religion is prohibited. If job applicants suffer discrimination due
only to the fact that they wear a headscarf/chador without any objective justification, such
conduct is in violation of the discrimination ban (cf. Windisch-Graetz in Rebhahn [ed.],
Gleichbehandlungsgesetz — Kommentar, p. 437).

Prohibiting employees from wearing headscarves or chadors on the job or discriminating
against job applicants who wear chadors can only be justified on specific grounds: for ex-
ample, an employer may be justified in ordering an employee to remove the Islamic head-
scarf in order to wear a protective helmet or certain sterile head coverings. However, the
wearing of the Islamic headscarf does not hinder a saleswoman from performing her job (cf.
Windisch-Graetz in Rebhahn [ed.], Gleichbehandlungsgesetz — Kommentar, pp. 439 et al,
with further references).

Accordingly, even private employers may not discriminate against certain employees arbi-
trarily or on non-objective grounds (cf. e.g. Austrian Supreme Court, Case No. 9 Ob A
182/00f, ASoK 2001, 131). If found guilty of racial discrimination, the employer may lose his
business license (8 87(1)3 of the Industrial Code (Gewerbeordnung) in conjunction with Ar-
ticle 1X(1)3 of the Introductory Law).

The federal government has emphasized the integration of immigrants and children of im-
migrants living in Austria. Both the Report on Immigration presented by the Austrian Minis-
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ter for Women, the Media and Public Service in autumn of 2007 and the Report on Integra-
tion presented in January 2008 by the Minister for the Interior reveal that foreign-born per-
sons, and especially foreign-born women, suffer particularly severe discrimination in the job
market. The reasons for this discrimination are diverse, but it is clear that urgent action is
necessary. In particular, it would be advisable to define immigrants and the children of im-
migrants as a separate target group within AMS and to broaden the offerings for this group
(Federal Ministry for the Interior; Integration: Moving Closer Together, p. 67).

The Ombudsman Board applauds the extensive efforts made by AMS in the past to ensure
equal treatment of all societal groups in the job market and hopes for rapid implementation
of the recommendation to broaden efforts on behalf of persons with an immigration back-
ground.

4.8.3. Plaintiffs' Association asks Ombudsman Board to review conduct
of proceedings by the Equal Treatment Commission

The EU Equal Treatment and Non-Discrimination Directives require member states to allow
interested associations and organizations to assist in taking legal action to protect victims of
discrimination (Article 7 Par. 2 of the Non-Discrimination Directive, Article 9 Par. 2 of the
Framework Directive and Article 6 Par. 3 of the Amendment Directive).

Implementing this requirement, 8 62 of the Equal Treatment Act states that so-called "plain-
tiff's associations" may join a lawsuit as an intervening party in order to enforce the victims'
claims provided the victim or victims request such intervention. In addition, § 12(2) of the
Federal Act on the Equal Treatment Commission and the Ombudsman for Equal Treatment
(Bundesgesetz Uber die Gleichbehandlungskommission und die Gleichbehandlungsanwalt-
schaft; GBK/GAW) allows potential victims of discrimination to seek representation in pro-
ceedings before the Equal Treatment Commission by a person of their choice, particularly a
representative of a special interest group or NGO. The Equal Treatment Commission must
allow these representatives of the NGO to join the proceedings at the victim's request.

The Plaintiffs’ Association for Enforcement of the Rights of Victims of Discrimination (Klags-
verband zur Durchsetzung der Rechte von Diskriminierungsopfern) is an umbrella associa-
tion of several NGOs dealing with discrimination in various fields.

In November 2007, the Plaintiffs' Association and the ZARA association turned to the Om-
budsman Board and complained about the Equal Treatment Commission's enforcement of
the Equal Treatment Act. Those organizations feel hindered in their representation of dis-
crimination victims, as provided by law, by supposed defects in the conduct of proceedings
by the Equal Treatment Commission. The complaint involves several aspects: the duration
of the proceedings, principles of evidentiary assessment, the manner in which NGOs are
included in proceedings before the Equal Treatment Commission, as provided by law, and
the content of recommendations by the Equal Treatment Commission in cases where dis-
crimination is found.

A review of this complaint was still pending at the time of publication.
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4.8.4. Continuing discrimination in the delivery of family benefits to
non-Austrian families

In view of the continuing complaints, it should be emphasized once again that families with
non-Austrian citizenship who qualify for family benefits are to be treated on an equal footing
with Austrian families. Abbreviated terms or interruptions in the delivery of benefits are
permissible only if particular grounds exist.

Last year, the Ombudsman Board found that the abbreviated period for delivery of benefits
to families with non-Austrian citizenship without objective justification constituted an admin-
istrative defect. A recommendation was issued to the competent ministry, the Federal Minis-
try for Health, Family and Youth, to issue the necessary instructions in order to ensure that
review periods in all family benefit cases are defined properly and to prevent discrimination
between families with Austrian citizenship and families with non-Austrian citizenship. In
cases where temporary benefits are awarded, the Ombudsman Board recommended that
the recipients of the benefits should receive a brief explanation for the abbreviated benefit
period, citing objective facts (cf. 30th Report of the Ombudsman Board to the National
Council and the Federal Council (2006), p. 401).

However, comparable complaints arose this year as well. Once again, several families in
which one parent has non-Austrian citizenship turned to the Ombudsman Board and com-
plained that they had been awarded family benefits for just one or two years while families
with Austrian citizenship typically received benefits until their child is 18 years old. As expla-
nation for these heavily abbreviated benefit periods, the authorities stated merely that one
parent has non-Austrian citizenship and that there is a chance that the family will leave the
country and therefore forfeit their claim to family benefits. In both cases, the Federal Minis-
try for Health, Family and Youth ultimately conceded to the Ombudsman Board that there
are actually no grounds for the abbreviated benefits, and reinstated the typical delivery of
benefits through the child's 18th year (VA BD/83-JF/06, 17-JF/07).

In another case (VA BD/80-JF/06), a single mother of three was denied family benefits for
several months due solely to the fact that she is a Hungarian citizen. The authorities ex-
plained only that they needed to ascertain whether she was receiving benefits twice, even
though there were no concrete grounds for such a suspicion. While the benefits withheld in
this case were eventually paid once the review found that, in fact, she was not receiving
family benefits twice, this case makes clear that an interruption in the delivery of benefits for
several months without objective justification constitutes an unreasonable burden, espe-
cially for families which depend on these funds.

In its Opinion on the 2006 Annual Report of the Ombudsman Board (BMGFJ-90500/0041-
I/B/8/2007), the competent Ministry stated that a decision to award family benefits for a lim-
ited period does not mean that the claim to such benefits is denied, but only that time is
needed to ascertain whether the family still qualifies for the benefits. The Opinion argued
that this is in the interest of families as it protects them from having to repay the funds
should it eventually become clear that the family, in fact, no longer had a claim to receive
benefits.

The Ombudsman Board does not object to this argument, in principle. It should be noted,
however, that a severe abbreviation of family benefits, as is often the case, represents a
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burden for families, since it requires them to undergo multiple official proceedings and fur-
nish documents. If there is no objective justification for the abbreviation of benefits, such an
act constitutes discrimination and is inconsistent with constitutional principles and the prin-
ciples of European Community law (for details, see last year's report). Above all, the uncer-
tainty as to the receipt of benefits in the future and interruptions in the delivery of benefits to
families which depend on these funds constitute an unreasonable burden.

The cases cited here demonstrate that problems continue to arise with respect to the deliv-
ery of family benefits to non-Austrian families. If this occurs, as in the first case, to a single
mother of three who depends on these funds, such an action may endanger the life and
well-being of the family members. Therefore, it must once again be urgently stressed that
families with non-Austrian citizenship are to be treated on an equal footing with other fami-
lies, and that abbreviated benefits or interruptions in the delivery of family benefits are per-
missible only if specific grounds exist.

A recent report in the media reveals that such problems affect not only families with non-
Austrian citizenship but also those with "foreign-sounding names." As reported in the
"Presse" newspaper of 12 January 2008, a mother has been asked by her local Tax Office
in Vienna to present a school or kindergarten attendance certificate and to document the
citizenship of her three children. For a child of just 6 years, family benefits were actually
suspended as of January 2008.

In response to her inquiry, the Tax Office explained to the mother that her family is under
review because the children have "foreign names." In this case, all family members have
Austrian citizenship; the children have the name of their father, who is a Carinthian Slovene.
This matter is currently the subject of a parliamentary inquiry and the Ombudsman Board
has also initiated an official review.

4.8.5. Man brings his pregnant wife to the doctor for acute pain and
misses his German course

A single non-attendance in a four-month course in German does not justify a reduction in
welfare benefits.

The following case was brought to the OB: Mr. K. lives in Salzburg as an acknowledged
refugee, together with his wife. He is unemployed and receives welfare benefits. As part of
a training program prescribed by AMS, he attended a 4-month course on "German and Job
Market Integration for Acknowledged Refugees." The purpose of this course is to help refu-
gees who have received asylum in Austria to succeed in the job market. The letter from the
Welfare Office in which the persons in question are "nominated" for the course includes a
passage stating that "failure to attend may lead to a reduction in welfare benefits pursuant
to § 9 of the Salzburg Welfare Act."

On 30 August 2006, Mr. K missed a class because he had to bring his pregnant wife, who
was suffering from acute circulatory problems and sharp pains, to the doctor. In response,
his welfare benefits for the following month were cut in half by Notice of the District of St.
Johann im Pongau of 5 September 2006. As explanation, the authority stated that Mr. K.
had one unexcused absence from the German course offered by AMS. The fact that he was
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bringing his pregnant wife to the doctor for massive circulatory problems and sharp pains
was not recognized by the authority as an excuse. This decision was actually upheld on ap-
peal by the government of the State of Salzburg on 27 November 2006.

The authority's conduct in this case is unacceptable, in the Ombudsman Board's view: the
meaning and purpose of welfare is, after all, to enable the people who need this assistance
to lead their life with dignity (8 1 of the Salzburg Welfare Act (Salzburger Sozialhilfegesetz;
SSHG)). Welfare is to be awarded if the applicant is prepared to perform reasonable work in
order to obtain what he needs to live. He is also required to "submit to reasonable meas-
ures serving to make him more employable” (§ 9 of the Salzburg Welfare Act). In this spirit,
measures on behalf of welfare recipients which are designed to make it easier for them to
get a job and escape their current predicament are helpful and positive, and this certainly
includes courses which help welfare recipients master the German language. However, im-
posing massive cuts in welfare benefits because of a single comprehensible absence is en-
tirely inconsistent with the intent of the law. In the Ombudsman Board's view, there is no
indication of any kind in the present case that Mr. K was no longer prepared to seriously at-
tend the course in German or to perform reasonable work.

The case was brought before the Administrative Court, at which point the authority
amended its conduct and paid Mr. K the welfare benefits which had been withheld. The
case before the Administrative Court was suspended as the appellant's complaint had been
removed. The Ombudsman Board's official review of the general conduct of the authorities
in such cases revealed that there are apparently no cases comparable to this one.

However, this case demonstrates another problem: as the Ombudsman Board has long
pointed out, the fact that several years often pass before a final and binding decision is
reached is a massive problem for those affected, especially in welfare cases. This practice
is inconsistent with the intent of the Welfare Act: to rapidly provide assistance to those in
need in their time of need. The Ombudsman Board has therefore long advocated the crea-
tion of a procedural code to resolve this problem and expedite the process or which allows
applicants to appeal to the superior courts with suspensive effect (cf. e.g. the Ombudsman
Board's study: "Securing needs through welfare: initiatives to effectively combat poverty" on
18 March 2004; Ombudsman Board 2004 Report to the National Council and Federal
Council, p. 28).

4.9. Discrimination based on illness or disability

4.9.1. Television for the hearing-impaired: still along way to go

The deaf and hearing-impaired generally must pay full radio fees despite their disability.
However, they are able to take advantage of only a small part of the Austrian Broadcasting
Corporation's (ORF's) offerings, since only some programs are subtitled and since the qual-
ity of the subtitles has been inadequate. ORF is already taking measures to expand and
improve its offerings. The Ombudsman Board hopes for the continued rapid expansion of
offerings for the hearing-impaired.
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The deaf and hearing-impaired continue to turn to Ombudsman Board to complain that,
since the Budget Companion Act of 2003 took effect (Bundesgesetzblatt | No. 71/2003),
they are required to pay the full radio fee but can take advantage of only some of ORF's of-
ferings. Only a small percentage of ORF's programs are subtitled and some subtitles are
incomplete or appear irregularly (e.g. subtitles disappear too quickly or the same sentence
appears over and over, etc.).

In its 29th Report (2005) to the National Council and Federal Council (p. 361), the Om-
budsman Board reported on review proceedings then pending on this question before the
Constitutional Court. By ruling of 16 March 2006, in Case No. G 85/05, the Constitutional
Court found that the charging of full radio fees to the hearing-impaired does not violate the
constitutional principle of equality.

In light of this ruling, the Ombudsman Board considers it all the more important to improve
ORF's offerings for the hearing-impaired as soon as possible. The Ombudsman Board
therefore turned to ORF's General Director on this matter. In his opinion of 18 December
2007 (GD81sgs), the General Director stated that ORF had agreed in the course of concilia-
tion proceedings under the Federal Act on Equal Treatment of Persons with Disabilities
(Bundesbehindertengleichstellungsgesetz) to provide subtitles for 50% of its programs by
31 December 2016. However, he stated that ORF was endeavoring to reach this goal even
earlier: in 2007, 26% of ORF's programs were designed to meet the needs of the hearing-
impaired, an improvement of more than 18% over 20086.

With respect to the quality of the subtitles, the General Director stated that this depends to a
great extent on whether the program is broadcasted live or pre-recorded. Many programs
(especially those of the news program) include both live and pre-recorded segments. It may
be, he noted, that the live segments were "subtitled into" the pre-recorded part, so that the
pre-produced subtitles will sometimes disappear very quickly. On the other hand, in such a
situation those subtitles may be inserted again at another time in order to make the program
easier for viewers to understand. These problems arise due to technical problems which
cannot yet be overcome. Unfortunately, it is not currently possible to resolve these issues
for technical reasons. He stated that ORF can only await further technical improvements,
and that ORF stays informed about such improvements at all times.

Especially in light of the aforementioned Constitutional Court ruling, the Ombudsman Board
hopes that the scope and quality of ORF's offerings for the hearing-impaired will be im-
proved as soon as possible.

4.9.2. Barrier-free public spaces, particularly in public transportation

Complaints to the Ombudsman Board demonstrate that elderly and disabled persons are
unfortunately still confronted with a wide range of hindrances and barriers in public spaces.

Persons with disabilities are constantly turning to the Ombudsman Board to complain about
problems taking advantage of public facilities, and very often these complaints involve the
use of public transportation. For example, Mr. K. complained that a new pedestrian bridge
had been built over the Westbahn tracks without any climbing aids. As a result, persons in
wheelchairs, as well as elderly and disabled persons, persons with baby carriages, bicycles,
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etc. cannot use this pedestrian bridge. Mr. K., who lives adjacent to this area, had ap-
proached the competent bodies as early as summer of 2004, i.e. prior to completion of the
final structure, to notify them that a climbing aid or ramp is necessary for this bridge. Never-
theless, the bridge was built without a ramp.

In accordance with § 19(10) of the Federal Act on Equal Treatment of Disabled Persons,
Austrian Federal Railways (OBB) presented a "Transportation Timetable" in December
2006 defining specific target dates for the creation of barrier-free transportation infrastruc-
ture. In its response to the Ombudsman Board, the General Director of OBB-Holding AG,
the owner of the pedestrian bridge, stated that "barrier-free design of this pedestrian bridge
S0 as to meet the needs of disabled persons ... is the subject of intensive negotiations with
the City of Vienna" and that technical and statutory questions are still in need of clarification.
Actual completion has been announced for winter of 2008.

As the complaints to the Ombudsman Board demonstrate, persons of advanced age or lim-
ited mobility are unfortunately still confronted with a wide range of hindrances and barriers
in public spaces. Removing as many of the barriers as possible is essential in order to en-
able the independent and unfettered access of this group to all areas of public life, as re-
quired by Community law, the Constitution and other statutes. This makes it all the more
important to enable barrier-free access to public spaces as soon as possible.

4.9.3. Nursing home rooms not adapted to the needs of their occupants

Despite the obvious need, many nursing homes are still not adapted to meet the require-
ments of wheelchair users. As a result, it is completely unacceptable to sue for damages
caused to nursing home furniture from the use of wheelchairs.

The new Federal Act on Equal Treatment for Persons with Disabilities (Bundes-
Behindertengleichstellungsgesetz) states that structural and other facilities, means of trans-
portation, technical tools, IT systems and other areas are considered to be "barrier-free" if
they are accessible and usable for persons with disabilities in the generally common man-
ner, without particular difficulty and, in general, without outside help. The ONORM B 1600
standard defines "Planning Principles for Barrier-Free Construction" and ONORM B 1601
includes specific "Planning Principles with Respect to Specific Structures for Elderly and
Disabled Persons."

However, Mr. W found that barrier-free living in nursing homes is unfortunately not yet a re-
ality. He was living in a district home for senior citizens in Upper Austria. Because of his
physical disability, he had to use an electrical wheelchair. The use of this wheelchair caused
damages in the amount of € 3,585.60 to the furniture in his room because his room was not
designed for a wheelchair, and was therefore not adapted for its use. After his death, a
claim for these damages was asserted against his estate. In an expensive court case,
which did not conclude with an overwhelming finding of negligence, an expert was asked to
assess which damages to the room would have been unavoidable even if the disabled per-
son had exercised due care and which may be attributable to the carelessness of the occu-
pant. The Ombudsman Board tried in vain to prevent this costly proceeding, calling upon
both parties to reach an out-of-court settlement. The welfare association which operates the
home was not prepared to settle in this case, however, hoping to win the case in spite of the
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fact that the structural condition of the room assigned to the deceased occupant was not
suitable for use of an electrical wheelchair.

It is entirely incomprehensible why old age homes, where occupants with wheelchairs are
no rarity, have failed to adapt to the existing O-NORM standards. If, due to inadequate
structural conditions, damages are caused because wheelchair users inevitably run into
door frames etc., this situation is unbearable for all involved.

Law suits in which, as in this case, it is clear from the beginning that no overwhelming neg-
ligence will be found on the part of the disabled person, will not solve the problem and
merely create legal expenses for the operator of the home. Accordingly, the willingness ex-
pressed by the government of Upper Austria, in response to Ombudsman Board's request,
to take suitable measures in order to prevent further inevitable damages by home occu-
pants in any individual case, is only the first step in the right direction.

4.9.4. Fragmented administrative procedures for persons with disabili-
ties

The wide range of problems encountered by persons with disabilities in receiving assistance
for purchases or adaptations which meet their needs as disabled persons is a permanent
fixture of the Ombudsman Board's activities. Fragmented administrative procedure repre-
sents a major cause of these problems (cf. most recently, the 30th Ombudsman Board Re-
port (2006) to the National Council and Federal Council, p. 412). This year as well, the Om-
budsman Board received many complaints from persons affected by these problems.

4.9.5. Jobs in workshops for the blind endangered due to sales prob-
lems and the loss of public assistance

Workshops for disabled persons are an essential tool in integrating disabled persons into
the job market. They offer jobs and productive activity to persons with disability who would
otherwise be unable to obtain a job, or would only obtain one with extreme difficulty. With
the loss of public subsidies for goods produced in workshops for disabled persons (the "fac-
tory premium"), these workshops are experiencing massive sales problems endangering
the jobs of disabled persons. The Ombudsman Board has turned to the responsible public
authorities and called upon them to take advantage of the possibilities afforded under public
procurement law in order to increase purchases of goods produced by disabled persons.
The Ombudsman Board also proposed statutory protection for goods produced by the blind.

4.9.6. Failure to award an anniversary bonus

Mr. D worked for over 40 years in Austria's Ministry of European and International Affairs.
He turned to the Ombudsman Board because he had not received a so-called "anniversary
bonus," which is awarded for loyal service upon completion of 40 years of service. The
complainant speculated that his failure to receive the bonus was attributable to several ex-
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tended leaves which he had to take because of health problems. After the Ombudsman
Board became involved, the competent Ministry promised to pay him the anniversary bonus
at the next possible date.

Extract from the 28th Ombudsman Board Report to the Vienna Landtag (2006)

4.9.7. Integration of disabled children

Under the Vienna Day Care Center Act, day care centers are charged with facilitating chil-
dren’s' physical, mental and intellectual development. This applies in a particular degree for
disabled children. A total of 1,879 children with disabilities currently attend Vienna kinder-
gartens and nurseries in 250 integration groups. In addition, there are 28 therapeutic peda-
gogy groups for several disabled children. Each integration group is entrusted to a special
nursery teacher, a nursery teacher and a teacher's assistant. In severe cases, in which
medical or nursing care is necessary, a special group is to be installed in Vienna General
Hospital in order to ensure that no children are excluded from day care services.

The daughter of a complainant has suffered since birth from hyperinsulinism, a rare and life-
threatening metabolic disorder. She requires 24-hour care. The girl, who is now 6 years old,
has to be fed through a PEG tube. In addition, routine blood sugar measurements are nec-
essary every three hours, as well as the administration of a medication by permanent infu-
sion, in order to prevent hypoglycemia.

The girl attends elementary school and belongs to an integration group for children with
special needs in the nursery. At school, the girl's nutritional formula, which is prepared in
advance by her mother, is administered by the staff. After her lessons are over, the girl at-
tends the nursery, which is one floor lower, where the child must be fed through the tube
once again.

Municipal Department 10, which is responsible for operating kindergartens and nurseries,
was originally unwilling to arrange for her feeding by the staff of the school. Accordingly, a
Directive was issued on 12 September 2005 stating that, while teachers can voluntarily per-
form certain medical services after having undergone the necessary training, all medical
procedures had to be performed by trained nurses at the parents' expense.

The shifting of all expenses for these services to the parents is completely unacceptable in
the Ombudsman Board's view. The purpose of the nursing allowance paid for these children
is to compensate parents for added expenses incurred due to the need for nursing services
and thus enable them to secure the necessary care and assistance, if possible, and im-
prove the child's chance of leading a nearly independent life in accordance with his or her
needs. There is no justification for requiring parents to spend the vast majority of the nurs-
ing allowance on nursery care even though their child spends only a portion of his or her
time there.

Once the Ombudsman Board intervened, the City of Vienna conceded that the administra-
tion of care by trained nurses is not actually feasible for the complainant and promised to
find an individual solution, as well as to form an additional nursery group in Vienna General
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Hospital for similar cases, where trained doctors and nurses would be available in case of
emergency.

In April 2006, in the course of a session to educate the directors of Vienna kindergartens
about caring for chronically ill children, a new form was introduced which should ensure im-
plementation of the 5th Amendment to the Medical Practice Act (Arztegesetz, BGBI. | Nr.
140/2003) in the everyday lives of the affected children.

4.9.8. Transfer of custody for children of a mother who is under guardi-
anship — Municipality of Linz

If a parent with custody over the children is under guardianship, custody over the children
passes to the youth welfare office, which must reach clear written agreements regarding the
transfer of duties to care for and educate the children. Major changes must also be re-
corded in writing. In the matter of involving the family and guardian, the authorities must
proceed in sensitive fashion and must state its position in a clear and unambiguous man-
ner.

Mr. L is the guardian for his daughter, whose health is impaired due to an accident. The
young woman is a mother of two. After a private change, the mother could no longer care
for her children adequately. The grandparents took the children in but declared themselves
incapable of caring for the children permanently. It was therefore decided to place the chil-
dren in a foster home.

In May 2004, an agreement was reached under which full responsibility for the children’s’
education was transferred to the Youth Welfare Office (Jugendamt) and the childrens'
guardians agreed to consent to the placement of the children in a foster home, but not in an
orphanage. At first, the agreement was signed only by the mother of the children and the
Youth Welfare Office, even though Mr. L repeatedly stated that he was the mother's guard-
ian and that his consent was therefore necessary as well. Since a suitable foster family
could not be found for both children, a verbal agreement was ultimately reached to place
the children in an SOS Children's Village facility.

In August 2004, just four days before the children were set to move into the facility, the
Youth Welfare Office notified Mr. L that, as guardian, his signature was also needed. Fi-
nally, a few minutes before the children were picked up, the Youth Welfare Office de-
manded Mr. L's signature, stating that otherwise the matter would be referred to the courts,
in which case it might not be possible to keep the children together. Faced with this alterna-
tive, Mr. L finally signed the May agreement. The date of the signature was not docu-
mented.

In the course of the following year, there were differences of opinion between the orphan-
age and the family as to the frequency of their visits. In September 2005, the grandparents
expressed the desire to permanently adopt the children. The Youth Welfare Office opposed
returning the children, stating that the special care needed by the children in this case could
be better ensured in the orphanage and that the children, who were still very little, had
adapted well to their new home.
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In consultation with her daughter, the grandmother petitioned the courts for a transfer of
custody. This petition was granted in January 2006. Due to a formal defect, however, this
decision was cancelled in July 2006 and the case had to be re-tried. At the same time, a
decision was pending regarding the Youth Welfare Office's petition for a temporary injunc-
tion. In April 2006, Mr. L terminated the agreement regarding the voluntary transfer of re-
sponsibility for the children’s education in writing.

The family turned to the Ombudsman Board and complained about the Youth Welfare Of-
fice's conduct. Mr. L felt pressured by the methods used by the Office to obtain his signa-
ture. They also claimed that the Youth Welfare Office had failed to give them the time and
assistance they needed to find ways of keeping the children in the family. The Ombudsman
Board found that the complaint was justified in two respects:

The Youth Welfare Office erred in failing to document in writing that the written agreement
had been amended to stipulate that the children were to be placed in an orphanage and not
in a foster home, as originally agreed. The Ombudsman Board also objected that the Of-
fice's conduct was not clearly comprehensible and that the legal basis for taking the children
from their family is not clearly evident. At first, a voluntary agreement was reached with the
mother of the children: the consent of her custodian was not obtained until months later, just
before the children were to be taken away, in something of a pressure-packed situation. In
its statement to the Ombudsman Board, however, the Youth Welfare Office argued that,
because a custodian had been appointed for the mother, it had legal custody over the chil-
dren in any case, and therefore did not need any consent whatsoever, neither from the
mother not from her custodian.

The family, which was in a difficult situation to begin with, was made to suffer even more
due to this conduct on the part of the Youth Welfare Office. Sensitive matters of consider-
able legal complexity must be handled accordingly by the authorities. If parents or the par-
ent with custody over the children had to have a guardian appointed, custody passes to the
youth welfare office, which must reach clear written agreements regarding the transfer of
duties to care for and educate the children. Major changes must also be recorded in writing.
In the matter of involving the family and guardian, the authorities must proceed in sensitive
fashion and must state its position in a clear and unambiguous manner.

The court case finally came to an end in late 2006, and a visitation agreement acceptable to
the family was reached.

4.9.9. Rejection of an application for a departmental assistant in SMZ-
Ost

Ms. R turned to the Ombudsman Board in connection with the rejection of her application
for a job as departmental assistant at the Social Medical Center East (SMZ-Ost). According
to statements made by the complainant, she was invited to an interview in July 2006 and,
after completing two trial days, she was assured by the head nurse in the nursing depart-
ment that she would receive her desired job as departmental assistant in September 2006.
In the course of her medical examination at the end of July 2006, additional tests were con-
ducted with respect to the complainant's diabetes. Although she reported the findings to her
future employer and although the findings did not disqualify her, the complainant received a
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phone call from the human resources department of SMZ-Ost informing her, to her surprise,
that she would not be hired after all.

After further discussions with the nursing department at SMZ-Ost and another examination
by Municipal Department 15, the Ombudsman Board was able to obtain the hospital's
agreement to hire Ms. R as a departmental assistance for a period of one year.

4.9.10. Road signs a source of danger to the blind and visually im-
paired

The director of the Joint Traffic Committee of Organizations for the Blind and Visually Im-
paired: Eastern Region (Gemeinsames Verkehrsgremium der Sehbehinderten- und Blinde-
norganisationen der Ostregion) turned to the Ombudsman Board due to repeated injuries to
the blind and visually impaired as a result of road signs which are sharp-edged or mounted
too low. The complainant therefore proposed a law stipulating the minimum height of road
signs placed on sidewalks, footpaths and bicycle paths. However, the Federal Ministry for
Transportation, Innovation and Technology opposes such a law.

The Federal Ministry for Transportation, Innovation and Technology explained its opposition
by arguing that such a law would make it nearly impossible to adapt to local conditions
when maintaining roadways.

In the Ombudsman Board's view, road signs which are sharp-edged and too low represent
an additional source of danger and therefore discriminate against the blind and visually im-
paired in traffic.

Accordingly, it is incomprehensible that the competent Ministry would cite the need for offi-
cial discretion in connection with this source of danger and discrimination against the blind
and visually impaired.

Especially in view of the laws on the books in Germany and Denmark regarding the mini-
mum height of road signs on sidewalks, footpaths and bicycle paths, a similar law should be
enacted in Austria as well.

4.10. Discrimination based on social status

4.10.1. E-cards for welfare recipients — still no news

In last year's Report of the Ombudsman Board (2006) to the National Council and Federal
Council (p. 417), the Ombudsman Board reported welfare recipients have repeatedly com-
plained that they have received a special health insurance certificate instead of an e-card.
Those affected are often embarrassed when they have to present these certificates, thus
identifying them in public as welfare recipients. As demonstrated by a new complaint, there
have also been problems in connection with referral to specialists.
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While the statutory basis has been created for the issuance of e-cards to this group as well
(66th Amendment to the General Social Security Act (Allgemeines Socialversicherungsge-
setz), Bundesgesetzblatt | No. 131, 2006), whether and when this will actually be done de-
pends on the ongoing debate in connection with the introduction of standardized minimum
coverage nationwide. Accordingly, the persons affected can only be informed of possible
improvements in the future.

4.10.2. Discrimination against low-income persons through the new
pocket money rule for accommodation in homes for the disabled

Pursuant to 8 43(4) Sentence 1 of the Vienna Disabled Persons Act (Wiener Behin-
dertengesetz), persons who reside in homes for the disabled had to receive at least 40% of
their Level 3 nursing allowance, or € 148.00, as pocket money. In a ruling by the Constitu-
tional Court (VfSlg. 17.497/2005), this provision was repealed as unconstitutional due to
violation of the consultation principle [bundesstaatliches Beriicksichtigungsgebot]. The Vi-
enna Disabled Persons Act has since been adapted accordingly, although this adaptation
has led to a worsening of the financial situation of persons with little or no income.

The Ombudsman Board is aware that the Vienna Social Fund (Fonds Soziales Wien) is try-
ing to cushion the blow by voluntarily increasing this pocket money so that each person re-
ceives at least € 123.25 a month in pocket money.

According to a survey by the Vienna Social Fund of 1,107 persons who had lived in a full-
service home for the disabled prior to the ruling by the Constitutional Court, 769 persons
(69%) saw their pocket money reduced by the new law. For 633 persons (57%), the Vienna
Social Fund pays compensation to bring them up to € 123.25. For 136 persons (12%), the
pocket money under the system is between € 123.25 and € 168.80 and 338 persons (31%)
receive more than € 168.80 in pocket money under the new law.

These numbers make it very clear that, in the interests of effective social policy, an amend-

ment to this statute is required which would increase the pocket money for residents of
homes for the disabled with little or no income.

4.11. EC Treaty

4.11.1. Discrimination in cemetery fees in Salzburg

I. In 2005, various complaints were received by the Ombudsman Board in connection with
discrimination in cemetery fees between persons with ordinary place of residence within the
municipality and persons who failed to meet this criterion.

Under the law in effect at the time of the review, the Salzburg Cemetery and Burial Act of
1986, Landesgesetzblatt No. 84/1986, the following applied:
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8 36 (3) Cemetery fees for each individual cemetery of each municipality may be assessed
differently based on location and equipment. Cemetery fees for the burial of persons who
do not maintain their ordinary place of residence within the municipality and do not maintain
a place of residence in Austria, may also be assessed differently, but may not exceed twice
the cemetery fees which would otherwise be assessed. However, this shall not apply for
fees for renewal of burial plots and exhumation fees.

@) ...

The Ombudsman Board has concerns in connection with this regulation of fees, which is
based solely on residence within the municipality and the country, in light of the principle of
equal treatment, as well as the case law of the European Court of Justice (ECJ) on Articles
12 and 49 of the EC Treaty regarding the privileged treatment of residents at the expense of
nationals of other EU member states and non-residents in cases involving public cemeter-
ies.

According to the rulings of the European Court of Justice, the freedom to provide services
extends not only to service providers (active freedom to provide services), but also to ser-
vice recipients (passive freedom to provide services; ECJ on Article 49 of the EC Treaty,
Case Nos. 286/82 and 26/83, Luisi and Carbone).

Article 12 of the EC Treaty prohibits all discrimination based on nationality within its scope,
without prejudice to specific provisions of the EC Treaty.

Article 49 of the EC Treaty prohibits restrictions in the free provision of services within the
Community for nationals of member states established in a member state other than the
one for which the services are intended.

In a ruling by the European Court of Justice in Case No. C-388/01, Commission versus It-
aly, that member states which allow discriminatory, advantageous rates for admission to
museums, monuments, galleries, archaeological digs, parks and gardens classified as pub-
lic monuments, granted by local or decentralized state authorities only in favor of its own
nationals and persons resident within the territory of those authorities running the cultural
sites in question who are aged over 60 or 65 years and by excluding from such advantages
tourists who are nationals of other member states and non-residents who fulfill the same
objective age requirements fail to fulfill their obligations under Articles 12 and 49 of the EC
Treaty.

As the ruling indicates, the principle of equal treatment in Community law prohibits not only
overt discrimination based on nationality but also all covert forms of discrimination which,
through the application of other discriminatory criteria, effectively lead to the same result.

Based on this ECJ Judgment, not only are rules to this effect in government statues or ordi-
nances in violation of the prohibition of discrimination in Community law, but even provi-
sions e.g. in the general terms and conditions of public companies which stipulate a resi-
dence requirement would be in violation of this prohibition. After all, according to the view
expressed by the European Court of Justice, distinctions based on place of residence dis-
criminate primarily against nationals of other member states, since most non-residents are
foreigners.
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The European Court of Justice also stated in the above Judgment that purely economic ar-
guments, such as the argument that such preferential rates constitute consideration for the
payment of taxes by residents to the governments of their respective states, are not suffi-
cient to justify discriminatory rates.

II. The Ombudsman Board therefore called upon the Salzburg State government by letter of
5 August 2005 to submit an opinion prior to 12 September 2005 as to the conclusions to be
drawn from the constitutional principle addressed above and the aforementioned case law
of the ECJ with respect to § 36(3) of the Salzburg Cemetery and Burial Act of 1986, Lan-
desgesetzblatt No. 84/1986, and as to the actions to be taken by the State of Salzburg in
light of these conclusions.

lll. In an e-mail of 23 August 2005, including a letter from the State government dated 17
August 2005, the Ombudsman Board received a detailed opinion from the Salzburg State
government which stated in part as follows:

"Whether 'overriding reasons in the general interest' exist in terms of the ECJ's rulings on
Article 12 of the EC Treaty, making the fees consistent with Community law, is uncertain,
especially since purely economic objectives do not constitute such reasons (European
Court of Justice, Judgment of 16 January 2003, Case No. C-388/01). While the argument
can be made that this case involves more than the mere economic interests of the munici-
palities but also ensuring that all residents of the municipality can be buried in the municipal
cemetery and that the capacity of such cemeteries is not exhausted due to the burial there
of outside descendents, whether or not this argument is sufficient to fully overcome the
concerns with respect to Community law cannot be conclusively stated, according to the
Salzburg State government, in the absence of rulings to this effect by the European Court of
Justice.

Much clearer in any case is the inconsistency with national law, specifically with the Consti-
tution in this case, presented by § 36(2) of the Cemetery and Burial Act, which states that
cemetery fees may be no higher than needed to cover costs. Under § 16(3)4 of the Reve-
nue Equalization Act of 2005, and based on their freedom to adopt resolutions, municipali-
ties may charge up to twice their annual requirement for the maintenance and operation of
municipal facilities and buildings, in contrast to the revenue equalization system in effect in
1980. In exercising their powers in accordance with § 8(1) of the Financial Constitution Act,
State legislatures are prohibited from limiting or restricting the powers granted by federal
law to the municipalities in accordance with 8 7(5) of the Financial Constitution Act of 1948
(cf. e.g. VfSlg. 2170/1951, 8099/1977, 10.738/1985, 11.294/1987, 15.107/1998). Since
there is need for legislative action in any case in order to remedy the unconstitutionality of
this provision, a non-discriminatory formulation of § 36(3) of the Salzburg Burial Act will also
be under review in connection with this amendment, according to the opinion of the Salz-
burg State government.”

On 20 January 2006, the bill amending the Salzburg Cemetery and Burial Act of 1986 was
transmitted to the Ombudsman Board, and the Act was amended by Landesgesetzblatt
64/2006.

The Ombudsman Board applauds this amendment since it addresses Ombudsman Board's
concerns with respect to the principle of equality in connection with the discriminatory as-
sessment of fees based solely on the criterion of ordinary residence within the municipality
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or the country leading to the initiation on 5 August 2005 of an official review of VA S/80-
G/05. The amendment also takes into account the rulings of the European Court of Justice
on Articles 12 and 49 of the EC Treaty with respect to the privileged treatment of residents
over other EU citizens and non-residents in cases involving public cemeteries.

With the elimination of discrimination based on place of residence as was expressly permit-
ted by Sentence 2 of § 36(3) of the Salzburg Burial Act of 1986, the statute now appears to
be consistent with Community law with respect to the ruling of the European Court of Jus-
tice in Case No. C-388/01.

4.11.2. Discriminatory prices for boat moorings; recommendation

Even though the supervisory authority, in its statements to the Ombudsman Board and in
the ORF program, took the position that a municipal council resolution discriminating be-
tween residents and non-residents is unlawful and in violation of Community law, thus
adopting the Ombudsman Board's view, the resolution has not been repealed by the super-
visory authority pursuant to § 90 of the Burgenland Municipal Ordinance.

As a result, the Ombudsman Board unanimously adopted a resolution at its session on 1
July 2005, stating that

the lease of 7 boat moorings at a preferential gross annual rent of € 36.36 and 33 boat
moorings for a gross annual rent of € 72.72 by the Municipality of Breitenbrunn without a
municipal council resolution to that effect and without a written lease agreement, and

the resolution of the Municipal Council of 31 August 2004, ZI. 4/2004, each represents a
defect of public administration in terms of Article 148a(1) of the Federal Constitution, in con-
junction with Article 148i(1) of the Federal Constitution and Article 70 of the State Constitu-
tional Act of 14 September 1981 on the Constitution of the State of Burgenland, Landesge-
setzblatt No. 42/1981, as amended.

The Ombudsman Board issued a recommendation to the Municipal Council of Breitenbrunn
pursuant to Article 148c of the Federal Constitution in conjunction with Article 70 of the
State Constitutional Act of 14 September 1981 on the Constitution of the State of Bur-
genland, Landesgesetzblatt No. 42/1981, as amended, that

all those leasing boat moorings should be charged the preferential rent for the duration of
the lease and that they should be reimbursed for the difference between rent paid in the
past and the preferential rent; and

that the Municipal Council Resolution of 31 August 2004, ZI. 4/2004, should be repealed.

The Mayor of Breitenbrunn notified the Ombudsman Board on 15 September 2005 of a
resolution adopted by the Municipal Council in its session of 8 September 2005, in which
the Municipal Council resolved to repeal the resolution adopted in the session of 31 August
2004 under Item 12, "Rules pertaining to boat mooring rents for persons with primary resi-
dence in Breitenbrunn,"” which provided for preferential rents effective 1 January 2005 for
persons maintaining their primary residence within the municipality for 12 years or more.
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Appeals from the complainant and another appellant for reimbursement of rent paid in the
past were dismissed by the Municipal Council of Breitenbrunn, which refused to follow the
Ombudsman Board's recommendation to charge the preferential rent to all those leasing
boat moorings for the duration of the lease and to reimburse them for the difference be-
tween the rent paid in the past and the preferential rent, arguing that such a course of ac-
tion would involve considerable financial difficulties and would jeopardize the Municipality's
ability to balance its budget. According to an opinion submitted by the Mayor of Breiten-
brunn, if such a course were adopted, the municipality would no longer be in a position to
meet its statutory and private payment obligations and would possibly lead to insolvency.

In a supplementary opinion submitted by the Mayor of Breitenbrunn to the Ombudsman
Board, dated 7 December 2005, it is stated that the difference between rents paid in the
past and the preferential rent amounts to € 1,517,347.16 for the period from 1995 to 2005.
No statements could be made as to the period prior to 1995, according to the opinion, since
the records from that period no longer exist. The Municipal Council has yet to adopt a reso-
lution in place of the repealed resolution of 31 August 2004, the opinion notes.

Department 2 (Municipalities and Schools) of the Burgenland State Government notified the
Ombudsman Board on 6 October 2005 that, on grounds of frugality, efficiency and expedi-
ency, the Municipality had been advised to adjust the 40 preferential lease agreements to
the framework agreement pursuant to the Municipal Council resolution of 28 December
2001 at the earliest possible date, with or without termination depending on the individual
case and that the complainant had been notified of this by the Burgenland State govern-
ment.

4.11.3. Discriminatory fees for admission to the beach in the Munici-
pality of Breitenbrunn

Mr. NN complained to the Ombudsman Board that different fees are charged for admission
to Breitenbrunn beach depending on whether the person in question has his or her primary
residence within the municipality or not.

In a letter to the Ombudsman Board, the Municipality of Breitenbrunn argued that its dis-
criminatory treatment of beach attendees was justified in part because Breitenbrunn beach
is operated by the municipality as a commercial business.

Based on this letter, the Ombudsman Board appealed to the government of the State of
Burgenland, as the supervisory authority, for an opinion as to such discriminatory treatment.

The State government stated in response to this inquiry that discrimination based on pri-
mary residence is not objectively justified and is furthermore inconsistent with the perma-
nent rulings of the Constitutional Court with respect to discrimination in favor of residents,
as well as the rulings of the European Court of Justice. It concluded that the municipal
council's 1988 resolution setting prices for admission to the beach is unlawful since only
"persons with primary residence in Breitenbrunn" were given free admission to the beach.

There is clearly no justification for discrimination based on whether the persons in questions
maintain their primary residence within the municipality or not. The European Court of Jus-
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tice has already heard a case involving fees for the use of a public beach and found that
discriminatory admission fees based solely on the place of residence were in violation of the
prohibition of discrimination in Article 12 of the EC Treaty. Accordingly, the discriminatory
admission fees to Breitenbrunn beach depending on whether the person in question has his
or her primary residence within the municipality are unjustified.

Finally, the State government of Burgenland stated its attention to call upon the municipal
council of Breitenbrunn to repeal its resolution of 18 February 1988 setting the prices for
beach admission within six weeks or to modify the resolution so as to eliminate discrimina-
tion based on place of residence. If the municipal council fails to repeal the resolution in
guestion within six weeks, the supervisory authority plans to repeal the resolution itself.
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5. AOB Annual Report 2006

5.1. Place-name sign dispute

With decision VfSlg. 16.404/2001, the VfGH — among others — rescinded the road signs re-
ferred to in Article 1 Section B) Point 1 of the ordinance of the Vélkermarkt Regional Admin-
istrative Authority of August 17, 1982, along St. Kanzianer Strasse L116, regarding the
place names contained in the version of the ordinance dated September 30, 1992: 'St. Kan-
zian' and 'St. Kanzian, Klopein' as being illegal on expiry of December 31, 2002.

With a decision dated December 12, 2005, V 64/-5, the VfGH, in Section B) point 3 lit. a and
b of Article 1 of the ordinance of the Volkermarkt Regional Administrative Authority dated
July 15, 1982, in the version of the ordinance dated November 11, 1998, rescinded the
words 'Bleiburg-Ebersdorf' and 'Bleiburg' as being illegal and declared that the rescission
would come into effect upon expiry of June 30, 2006.

Based on the direct applicability of the constitutional provision of Art. 7 point 3 second sen-
tence of the Vienna State Treaty, the VfGH emphasised the legal obligation of the district
administrative authority, 'upon enacting the traffic police ordinance, to define the place na-
me in both German and Slovenian language. With respect to the Slovenian place name,
this is — as long as an ordinance by the federal government pursuant to Article 12 para. 2 of
the Law on Ethnic Groups does not apply — to be defined by the district administrative au-
thority, under its own responsibility.’

In January 2006, the Ombudsman Board became aware that the place names, 'St. Kanzian'
and 'St. Kanzian, Klopein' are still only posted in German language, more than three years
after the rescission declared by the VfGH coming into effect. Furthermore, the Carinthian
Governor, Dr. Jérg Haider, and the Deputy Governor, Gerhard Ddrfler, announced several
times in the media that they intended to prevent the definition of place names in German
and Slovenian language, which was regarded by the VfGH as being necessary under con-
stitutional law, in its decision V 64/05. On February 8, 2006, the 'shifting and new position-
ing' of single-language place-name signs was carried out in the presence of, and with the
assistance of, both holders of office.

In decision VfSlg. 12.927/1991, the VfGH determined that:

If the responsible body issues an ordinance, in similar circumstances, which does not in the
least satisfy the legal view presented in the rescinding decision of the Constitutional Court,
it not only burdens the ... ordinance anew with illegality, but also brings itself into the realm
of suspected, deliberate perversion of justice.'

In view of the above described factual and legal situation, the impression was gained by the
Ombudsman Board that the legal views described in the decisions VfSlg. 16.404/2001 and
V 64/05 were not satisfied, despite an unchanged factual situation. As this already repre-
sents a grievance in the administration within the meaning of Art. 148a para. 1 first sen-
tence in conjunction with Art. 148i para. 1 first sentence B-VG (Bundesverfassungsgesetz —
Austrian Federal Constitution), with respect to Sect. 87 para. 2 VGG (Verfassungsgericht-
shofgesetz - Constitutional Court Act), the Ombudsman Board decided to initiate an official
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investigation procedure in the matter, pursuant to Article 148a para. 2 in conjunction with
Article 148i para. 1 first sentence B-VG.

The District Commissioner of Vélkermarkt provided extensive copies of administrative files
and two statements in these proceedings, upon request by the Ombudsman Board.

With respect to the decision V 64/05, the intention of the District Commissioner of Volker-
markt is affirmed to issue a new ordinance, which satisfies the legal view of the Constitu-
tional Court regarding the traffic signs 'place name' and 'end of place’, by providing for bilin-
gual place names. However, (so far) this has not yet taken place:

The District Commissioner purportedly prepared an ordinance draft dated March 2, 20086,
which displayed efforts to provide for the Slovenia place name for Bleiburg to be shown as
'Pliberk’ and respectively, that for Ebersdorf as 'DrbeSa ves', on the basis of a statement by
the Director of the Carinthian State Archive. Subsequently, the ordinance draft containing
the posting of bilingual place names on the B 81 in the area of Bleiburg and Ebersdorf was
communicated by the District Commissioner to the responsible Deputy State Governor,
Gerhard Dorfler, as he had declared an 'approval reservation’, with an instruction dated No-
vember 8, 2005, for all ordinance procedures relating to town areas for the entire District of
Volkermarkt'. However, Deputy State Governor, Gerhard Doérfler, has so far not granted ap-
proval. According to media reports, he is purported to have justified this with the draft being
based on an ‘incorrect VfGH decision' (see: 'Abschiedsgeschenk die Verordnung' in '‘Die
Presse' dated March 7, 2006; ‘Zweisprachige Ortstafeln verordnet’ (‘Order for bilingual town
signs issued’) in 'Der Standard' dated March 8, 2006).

In light of this situation, the majority of the Ombudsman Board (against. Ombudsman Mag.
Stadler) felt compelled to bring about a constitutionally conform legal situation with the
VIGH by submitting an application for rescission to the VfGH

regarding the place names, 'St. Kanzian' in Sect. 1 Section B) points 1, 3, 4 and 5 of the or-
dinance by the Voélkermarkt district administration dated May 12, 2005 in respect of traffic
restrictions for the L116 St. Kanzianer Strasse, and

the place names, 'Ebersdorf' in Section B), point 3 category 'In the direction of Lavamiind',
lit. a and b and category 'In the direction of Sittersdorf', lit. ¢ and d of Article 1 of the ordi-
nance by the Volkermarkt Regional Administrative Authority dated July 15, 1982 in the ver-
sion of the ordinance dated February 7, 2006, and

the place names, 'Bleiburg' in Section B), point 3 category 'In the direction of Lavamund', lit.
c and d and category 'In the direction of Sittersdorf', lit. a and b of Article 1 of the ordinance
by the Vdlkermarkt Regional Administrative Authority dated July 15, 1982, in the version of
the ordinance dated February 7, 2006,

in each case, due to illegality as a result of the contravention of Article 7 point 3 second
sentence of the Vienna State Treaty.

With the decision announced on June 26, 2006, the VfGH determined the illegality of the
'‘place-name sign relocations' and by the power of its previous case law, rescinded the re-
spective sections of the ordinance regarding the place-name descriptions of 'Bleiburg' and
'Ebersdorf', without setting a further deadline. With respect to 'St. Kanzian', the application
was rejected with the reasoning that in light of the 1991 and 2001 census, this locality is not



Austrian Ombudsman Board — UPR submission — Austria — January 2011 - documentation

to be regarded as an administrative district any longer, with a mixed population within the
meaning of Art. 7 point 3 of the Vienna State Treaty.

From today’s point of view, this report is to be supplemented as follows:

With an ordinance of the federal government dated June 30, 2006, Federal Law Gazette I
no. 245/2006 (Topography Ordinance Carinthia), the place names for Bleiburg and Ebers-
dorf were defined in both German and Slovenian language.

With an ordinance draft dated June 30, 2006 [VK6-STV-1091/2005 (036/2006)], the Manag-
ing District Commissioner of Vélkermarkt, Dr. Christine Hammerschlag, also ordered the
setting up of bilingual place-name signs in the draft of a traffic police ordinance and submit-
ted this for approval. The minister for transport (Verkehrslandesrat) of Carinthia ordered
ITEK Kaltenhauser OEG in Klagenfurt to manufacture at the same time three large town
signs of 'Bleiburg/Pliberk' and one large and one small town sign of 'Ebersdorf/DrveSa vas'.
The minister for transport was present at parts of the manufacturing process.

However, approval was also withheld for this ordinance draft, after failure of the 'constitu-
tional solution' and with respect to Bleiburg and Ebersdorf, again, no bilingual description of
these topographical titles was ordered in the new ordinance by the Volkermarkt Regional
Administrative Authority. On the contrary, the place-name description in Slovenian language
was only expressed subordinately as a separate road traffic sign, in the form of an 'supple-
mental sign' within the meaning of Sect. 54 para. 1 StVO (Stral3enverkehrsordnung - Road
Traffic Regulations).

As supplemental signs are not permitted to be used according to Article 54 para. 4 StVO, 'if
their meaning can be expressed through another road traffic sign', this approach also ap-
pears to be illegal. Therefore, in August 2006, the majority of the Ombudsman Board (a-
gainst: Ombudsman Mag. Stadler) again felt compelled to submit a new application to the
VIGH for rescission of the illegal wording of the new ordinance of the Voélkermarkt Regional
Administrative Authority.

The fact that it mattered a great deal to the responsible member of the Carinthian state go-
vernment that this, from his point of view, 'creative solution of the place-name sign debate'
was actually pursued, is documented by photographs on the homepage of the state gov-
ernment (http://www.ktn.gv.at/-?siid=33&arid=4556), which show the State Governor, Dr.
Jorg Haider and Traffic Officer, Gerhard Dérfler on November 22, 2006, at the installation of
monolingual place-name signs in the locality of Schwabegg/Zvabek. The bilingual place-
name signs ordered by the Vélkermarkt Regional Administrative Authority at the beginning
of May, shortly before the state treaty celebrations, on the occasion of the 50-year anniver-
sary of the Vienna State Treaty, were exchanged on the basis of a new traffic police ordi-
nance, at the instruction of the suspect and replaced by an — offset, blue-outlined — place-
name sign with the description 'Schwabegg' and a supplemental sign, with the description
‘Zvabek'.

With a decision dated December 13, 2006, V 81/06, the VfGH rescinded the ordinance sec-
tions that were disputed by the Ombudsman Board as being illegal. With this, it is now fi-
nally clarified that an approach that conforms to the state treaty, the constitution and legisla-
tion, in this context, can only exist if bilingual place-name signs are posted wherever it is
required according to the now settled case law of the VfGH, regarding the constitutional
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term of the 'administrative district with a mixed population within the meaning of Art. 7 Z 3
second sentence of the Vienna State Treaty'.

Topographical titles, particularly place-name signs, the setting up of which is authorised by
administrative act/announcement, now not only mark the borders of an established town
area, with all of the resulting legal consequences from the StVO, but also, demonstrate
through the language(s) in which they are formulated and the place names used, which
language(s) their inhabitants speak and which ethnic and cultural group(s) they belong to.
To this extent, they possess a high degree of symbolic-discursive value. In this context, ref-
erence is made to the conclusion of the Constitutional Court in its decision 12.836/1991,
according to which '... topographical titles of the type under discussion, in accordance with
the purpose of the standard, do not provide relief for members of minorities, but rather, are
intended to inform the general public that an obvious — relatively larger number of members
of a minority live here...".

It is correct that the Constitutional Court, in its decision dated December 14, 2004 (VfGH V
131/03) emphasised that 'in the absence of sufficiently individualised party interest in adher-
ing to this objective standard, no subjective right for individual members of minorities can be
derived from Art. 7 point 3 second sentence of the Austrian State Treaty 1955, that topog-
raphical titles and descriptions be formulated in German, as well as the language of the mi-
nority'. However, in the same decision, the Constitutional Court also derives from the word-
ing of this standard, 'that the provision of Art. 7 point 3 of the Austrian State Treaty 1955
represents an obligation of the Republic of Austria/an order to its bodies, under international
law, to formulate topographical titles and descriptions bilingually'.

The case law of the Constitutional Court already understood those provisions 25 years ago,
as serving the protection of minorities, as a 'value decision by the constitutional legislator for
the benefit of protecting minorities' (thus, expressly VfSlg. 9.224/1981).

On the basis of the (majority) resolution passed on January 26, 2007, the Ombudsman
Board prompted an ordinance examination procedure with the Constitutional Court, regard-
ing the illegal place-name descriptions in Schwabegg/Zvabek (against: Ombudsman Mag.
Kabas). The Ombudsman Board has passed a (majority) decision to ensure, by all means
available to it, that the value decision of the federal constitutional legislator for the benefit of
protecting minorities, is neither thwarted by the federal government, nor by the member of
the Carinthian state government, who is responsible for traffic matters.

5.2. Fundamental constitutional requirements

5.2.1. Rescission of an approval pursuant to the Aviation Act

An Austrian citizen who, on the basis of the legally stipulated reliability examination by the
Federal Ministry of the Interior, based on Article 173 para. 16 Aviation Act (Luftfahrtgesetz -
LFG), had his airport pass revoked by the civil airport keeper, approached the Ombudsman
Board, after his application for access to files was rejected as being inadmissible by the



Austrian Ombudsman Board — UPR submission — Austria — January 2011 - documentation

Federal Ministry of Transport, Innovation and Technology, with an official notification dated
December 23, 2005, with reference to Sect. 134a para. 4 LFG.

Sect. 134a para. 4 LFG provides for 'notifications' of the Federal Ministry of Transport, In-
novation and Technology to the civil airport keeper, that misgivings exist against a person
examined by the security authorities, within the meaning of the Directive (EC) No.
2320/2002 (‘has been notified'). Such a 'notification' has the legal consequence that the civil
airport keeper is not permitted to issue an airport pass for the person affected and respec-
tively, must revoke an already-issued airport pass.

According to the Ombudsman Board, Sect. 134a para. 4 LFG must be interpreted in con-
formity with the constitution, such that the person affected by this measure must be granted
a right to defence in the proceeding resulting in 'notification' and therefore (also) has a right
to receipt of this naotification. Any other interpretation result is ruled out, as it would assume
unconstitutional content in Sect. 134a para. 4 LFG:

As an airport pass is a prerequisite for lawful access to the security area of an airport, a
person who may not receive/retain a pass on the basis of a notification by the Federal Min-
istry of Transport, Innovation and Technology may no longer be employed in an activity for
which access to the security area is a prerequisite.

In view of these legal consequences, the 'naotifications' in question intervene in the private
autonomy of the civil airport keeper, because they restrict him in the freedom to decide for
himself, which persons he can employ in which functions and thus also intends to grant ac-
cess to the security area of the airport. The same also applies to companies in a legal rela-
tionship with the civil airport keeper and requiring personnel with access to the security a-
rea, in order to fulfil their resulting obligations.

As the private autonomy — and particularly the right to conclude contracts under private law
— according to the case law of the VfGH (cf. in principle, VfSIg. 14.500, 14.503/1996 and
17.071/2003), is fundamentally protected by the constitutional ownership guarantee, in any
case, an intervention exists in a constitutionally protected legal position of the civil airport
keeper/the contractual partner, as an employer.

At the same time, due to the associated legal consequences, the 'notification' additionally
intervenes in the constitutionally protected (by Art. 6 StGG — Staatsgrundgesetz — Basic
Law) freedom to perform commercial activities by the (potential) employee, because every
person who may not have an airport pass issued/has an airport pass revoked, on the basis
of a respective 'notification’, may not enter into/maintain an employment relationship with a
civil airport keeper/his contractual partners, for the implementation of which, access is nec-
essary to the security area of the airport. In the light of the settled case law of the VfGH on
Art. 6 StGG — see example of VfSlg. 16.740/2002,16.927/2003 and 17.238/2004 — in this
context, a serious intervention in fundamental rights must also be spoken of, because em-
ployment/exercise of a profession is made virtually impossible for the person negatively af-
fected by the 'notification'.

In its case law, the VfGH has always emphasised that the constitutional definition of an offi-
cial notification fulfils constitutional functions, among these, particularly ensuring legal pro-
tection with respect to the administration (cf. e.g. VfSlg. 11.590/1987, V{Slg. 13.223/1992
and 13.699/1994). To the extent that this case law is relevant in this context, it can be
summarised with the following quotation from decision VfSlg. 17.018/2003:
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‘The VfGH has already declared in Vi{Slg. 13.223/1992 and emphasised in VfSIg.
13.699/1994 that a legal regulation is unconstitutional, which, despite intervention into the
legal sphere of an affected party, does not provide for any option to combat the legality of
this intervention and allow it to be examined by the public courts.'

It also follows this line, when the VfGH emphasises in its case law — already justified with
VISlg. 2455/1952 and underlined in VfSlg. 16.772/2002 — that the sense of the constitu-
tional principle of the federal constitution culminates in all acts by state bodies being justi-
fied in law and ultimately, in the constitution. A system of legal protection institutions guar-
antees that only such actions appear permanently secured in their legal existence, which
were passed in agreement with the higher level actions, on the basis of which they are
brought about.

Ultimately, in decision VfSlg. 12.184/1989, the VfGH expressly regarded a legal provision
which empowers the authority to issue an incriminating notification, as contravening the rule
of law principle.

In summary, it can therefore be noted that a legal regulation that empowers an authority to
pass an individual sovereign act, without granting the negatively affected citizens a legal
protection option, in the form of a complaint (at least) to the VfHG, is not reconcilable with
the legal protection system anchored in the constitution and is therefore unconstitutional.

According to the Ombudsman Board, the following consequences result from the above de-
scribed legal situation:

Based on the fact that the 'notification’ by the Federal Ministry of Transport, Innovation and
Technology intervenes in constitutionally guaranteed rights of the civil airport keeper/his
contractual partners as employers, as well as in those of the (potential) employee, it must
be regarded as an 'official notification' within the meaning of Art. 144 B-VG, in an interpreta-
tion conforming to the constitution, because an intervention in constitutionally guaranteed
rights may only be carried out in conformity with the constitution by way of a notification,
which is ultimately opposable before the VfGH. This official notification must be delivered to
the civil airport keeper/his affected contractual partner, as well as the (potential) employee,
to whom an airport pass will not be issued/from whom an airport pass must be revoked, due
to the results of the security examination.

An additional constitutional problem results, if the notification intended to qualify as an offi-
cial notification — as in the case of this complaint — is exclusively delivered to the civil airport
keeper, but not to the affected employee. In cases of a subsequent security examination,
massive intervention takes place in the constitutionally guaranteed right of the employee to
freedom to exercise a profession, without him receiving an official notification and thus, the
option to assert his misgivings regarding the legality of the decreed measure with the public
courts. However, with this, he is specifically robbed of the legal protection option that the
VIGH has regarded as being constitutionally indispensable, in its case law cited above.

As can be gathered from the official notification, which is the subject of the complaint, the
Federal Ministry of Transport, Innovation and Technology nevertheless regards the ap-
proach chosen as being compulsory, as Article 134a para. 4 does not establish a legal rela-
tionship between this person and the ministry. If this view were accurate, Article 134a para.
4 LFG would be unconstitutional, for the reasons mentioned above, due to non-fulfilment of
the requirements of the federal constitutional legal protection system.
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The Ombudsman Board concedes that Sect. 134a para. 4 LFG explicitly only looks at the
case of the 'notification’ to the civil airport keeper regarding existing security misgivings and
does not expressly mention whether the respective notification must also be sent to the (po-
tential) employee. However, on the basis of the constitutional situation as described above,
the conformity with the constitution of the legal provisions under discussion can only be an-
swered in the affirmative, if it is regarded as admissible in an interpretation conforming to
the constitution — and thus, consequentially, as necessary — to also deliver the 'natification’
from the federal minister to the 'potential' employee negatively affected in its constitutional
sphere. That view is supported by the fact that the VfGH (Verfassungsgerichtshof - Austrian
Constitutional Court) has held that a provision is in line with the Constitution if it is applied
by analogy (e.g. VfSlg. 15.197/1998 and 16.350/2001) and neither the wording of the legal
provision nor the legislator's intention expressly excludes the delivery of the 'naotification’ at
issue to the (potential) employee.

In view of these considerations, the Ombudsman Board resolved unanimously, in the colle-
gial meeting on May 12, 2006, that the official notification of the Federal Ministry of Trans-
port, Innovation and Technology, with which the application of the plaintiff for access to files
due to lack of right to defence was rejected, represents a grievance in public administration.
In order to eliminate this grievance, the Federal Ministry of Transport, Innovation and Tech-
nology was issued a recommendation to ensure that the official notification subject to com-
plaint, be officially rescinded, through the application of Article 68 para. 2 AVG 1991 (All-
gemeines Verwaltungsverfahrensgesetz 1991 - General Administrative Procedure Act
1991) and the notification dated September 20, 2005, which was delivered to the civil air-
port keeper, be delivered to the plaintiff, as well as in future cases, to clearly formulate the
notification to the civil airport keeper as an official notification and also deliver this to the
person affected.

With a letter dated July 17, 2006, the Federal Ministry of Transport, Innovation and Tech-
nology informed the Ombudsman Board that this recommendation would not be complied
with, because, in its opinion, the wording of Sect. 134a para. 4 LFG did not leave any room
for an interpretation conforming to the constitution, in the sense of the recommendation by
the Ombudsman Board.

The Ombudsman Board is currently carrying out a system audit, within the scope of which it
is to be clarified, in how many cases the reliability examination provided for in Sect. 134a
Aviation Act has resulted in non-issuance/revocation of an airport pass to date. After com-
pleting the system audit, the Ombudsman Board intends to issue an invitation to a discus-
sion group, where, with the involvement of the Federal Ministry of Transport, Innovation and
Technology, the Federal Ministry of the Interior and the Federal Chancellery-Constitutional
Service, ways are to be sought for finding a solution which adequately takes into account all
affected interests, which could also form the basis for possible legislative measures.

5.2.2. Non-issuance of an official notification

An employee of Osterreichische Post AG applied for officially notified confirmation of his
permanent use as a financial advisor. In its investigation procedure in this context, the Om-
budsman Board determined that an officially notified processing of this application had also
still not taken place after nearly ten months.
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As the VIGH declared in its decision V{Slg. 13.223/1992, it is incongruous with the Consti-
tution for state authorities to circumvent mandatory legal protections by failing to issue an
official ruling as required by constitutional law." In its subsequent decision VfSIg.
13.699/1994 the VfGH determined, in this context, that 'it assumes an understanding of the
rule of law principle, ... that administrative acts, which have significant legal effects, may not
be legally construed as uncontestable administrative acts, because the constitutionally
guaranteed legal protection system would otherwise remain idle. ... On the contrary, the
rule of law principle requires the official determination of legal consequences to be linked to
a form, which enables constitutionally designated legal protection.'

The fact that the non-approval of an application to determine permanent use as a financial
advisor has significant legal consequences, presumably does not require further justifica-
tion. However, it follows from this that it is constitutionally necessary to make a decision on
the application of the applicant by way of official notification, in order to enable him to the
take the constitutionally provided legal protection route.

In the proceedings subject to complaint, the Ombudsman Board was ultimately able to per-
suade Post AG to fulfil its legal obligations and issue the official notification.

5.3. Right to a fair trial (Art. 6 ECHR)

5.3.1. Excessively long duration of proceedings

Within the scope of the fundamental rights section of the 29th Report to the National Coun-
cil and the Federal Council (p. 315), the Ombudsman Board noted that the risk of undermin-
ing the constitutional state by not processing applications within an adequate period contin-
ues to represent a very serious problem of state organisational law, which is a recurrent
theme throughout the entire administrative activity of all local authorities. During the report-
ing year, numerous cases were again submitted to the Ombudsman Board, in which the
boundaries of the admissible duration for administrative proceedings were far exceeded.
These findings are to also be documented by several examples in the following:

5.3.2. Fee stipulation after 10 years

Mr. H. contacted the Ombudsman Board in connection with fee stipulations. The plaintiff
submitted official notifications from Austro Control dated February 1/2, 2006, with which
fees in the amount of € 790.55 / € 383.27 were imposed on him for the inspection of a
specified aircraft, on August 2, August 24 and September 9, 1995/on October 1, 1996.

In its recent case law on the rule of law principle, the VfGH (Verfassungsgerichtshof — Aus-
trian Constitutional Court) takes the general view that the principle that 'the legal system
must provide adequate and efficient legal protection' (thus literally VfSlg. 14.702/1996) can
be deducted from the rule of law principle. The purpose of legal protection devices required
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under constitutional law ‘is to provide a certain minimum of actual efficiency to persons
seeking legal protection’ (cf. in principle, VfSlg. 11.196/1986, 16.772/2002 etc.).

In its case law to date, the VfGH has not issued a statement regarding the requirements to
be derived from the rule of law principle for the maximum admissible duration of administra-
tive proceedings. However, against the background of the case law outlined above, there
can be no doubt that, also in light of the factual efficiency of legal protection provided by the
rule of law principle, which aims at the timely maintenance and guarantee of a factual posi-
tion, the admissible duration of an administrative proceeding is constitutionally limited:

If, for constitutional reasons, it is not (even) appropriate to generally burden the party seek-
ing legal protection unilaterally with all consequences of a potentially illegal official decision
until his request for legal protection is finally handled, it is even less appropriate to delay the
handling of the administrative matter over a period of years and thus entirely negate the
constitutional state notion of legal security to the level of legal execution, in the individual
case.

It must therefore be noted that the constitutional dictate of factual efficiency of legal protec-
tion includes a right to legal review within an adequate time period. The adequacy of the
duration of proceedings will also need to be assessed according to the circumstances of the
individual case, from a constitutional point of view. In doing so, the complexity of the case,
from an actual and legal point of view, the behaviour of the party seeking legal protection
and the authority in the proceedings and the significance of the matter for the party must be
used as a basis for evaluation criteria. In doing so, the legislator is constitutionally obligated
to create an authority structure, which can guarantee the handling of administrative pro-
ceedings within an adequate period of time. Therefore, regardless of the reasons having
caused it (personnel shortage, organisational changes, shifting of responsibilities, unex-
pected increase in work, etc.), overburdening of the authority may never justify an intrinsic
excessive duration of proceedings.

In view of these basic principles, the entitlement of this complaint is evident for the Om-
budsman Board, because a time period of approx. 10 years having passed between the
subsequent examination of an aircraft and the stipulation of the designated fee cannot be
justified by anything.

5.3.3. Judicial enforcement of the rights of neighbours

Neighbours of catering operations are frequently exposed to nuisance caused, not by the
establishment itself, but rather, the behaviour of the guests outside of the business prem-
ises. The trade law provisions offer no/only insufficient assistance in this respect. In con-
trast, the courts affirm liability under neighbouring rights by the innkeeper for the behaviour
of guests.

With the Trade Law Amendment Act 1988, Federal Law Gazette no. 399/1988, in the pro-
vision of Sect. 74 para. 3 Trade and Industry Code, the precondition for an approval obliga-
tion under business premises law through the behaviour of guests in business premises
was revoked to the extent that this was restricted to private nuisance caused by persons in



Austrian Ombudsman Board — UPR submission — Austria — January 2011 - documentation

the business premises. With this, the legislator has significantly reduced the scope of re-
sponsibility of the trade authority, as well as the neighbourhood protection.

The behaviour of guests outside of the business premises can now only give rise to the or-
dering of earlier closing hours under the limiting preconditions of Sect. 113 para. 5 Trade
and Industry Code 1994. In concrete terms, the legislator has restricted this obligation (of
the municipality in its own sphere of competence) to move closing hours forward to those
cases in which 'the neighbourhood is repeatedly, unreasonably disturbed by non-
punishable behaviour of guests outside the premises of the hospitality facility, or if security
police misgivings exist'.

In the assessment of the circumstance of 'by non-punishable behaviour', the respective
provision of the respective state police law for delineating punishable from non-punishable
behaviour must particularly be considered, so that the moving forward of closing hours can-
not be ordered, if the behaviour of guests outside of the business premises, e.g. can be
sanctioned as undue noisiness, according to administrative penal law provisions. In prac-
tice, it is barely possible for the neighbour to prosecute those causing undue noise, as the
identity of the respective persons are only known to him in exceptional cases and by the
time the security authorities have arrived, they will have departed.

However, the regulation regarding the moving forward of closing hours also fails completely
in those cases in which the nuisance caused by the guests takes place in areas that are no
longer included in the adequate vicinity of the entrance door. The lapse of the word 'di-
rectly', in the word sequence, 'through ... behaviour of guests (directly) in front of the busi-
ness premises', effected by the Trade Law Amendment Act 1992, Federal Law Gazette no.
1993/29, expanded the spatial scope in which the guest behaviour is relevant for the mov-
ing forward of closing hours, however the content of the regulation continues to be so re-
strictive, that a legal execution of this standard can only effect the necessary improvements
for neighbourhood protection in exceptional cases.

In the Ombudsman Board Report 2003 on page 245, it is already pointed out that the exe-
cution of legally intended neighbourhood protection in the provision of Sect. 113 para. 5
Trade Law Amendment Act 1994 can barely be complied with and, in the opinion of the
Ombudsman Board, it cannot be in the interest of the legislator, to retain provisions that are
not implementable in the sense intended.

While the reduced abutting owner rights in the Trade, Commerce and Industry Regulation
Act bring with them an undesired enforcement deficit in public law, in the opinion of the
Ombudsman Board, the civil law affirms this necessary, further neighbourhood protection in
respect of the provisions of Sects. 364f ABGB (Allgemeines Birgerliches Gesetzbuch -
Austrian Civil Code).

For the justification of liability under neighbouring rights, it is not necessary for the courts
that the neighbour carries out the disturbing actions himself. On the contrary, the behaviour
of others is also attributed to him, if he puts up with the detrimental effect, although he is
entitled to prevent it and would have been in a position to do so. It is sufficient that the det-
rimental effect is an attributable consequence of an operation set up on this property. It is
then immaterial that the nuisance is ultimately based on the independent decision of a third
party. If the innkeeper is therefore aware that the neighbouring property has already been
disturbed by his guests on repeated occasions, he is obligated to ensure, through adequate
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means, that such actions are avoided in future. The innkeeper should have prevented the
nuisance through suitable measures (refusal to serve alcoholic drinks or threat/imposing of
bans from entry, etc.), or at least have significantly contained them (Austrian Supreme
Court August 29, 2000, 1 Ob 196/00f).

Certainly, the obligation of a neighbour operating a catering establishment should not be
overstretched in respect of the avoidance of inadmissible actions, such that he needs to
send a controlling body to follow every guest leaving the establishment, in order to prevent
contamination on neighbouring properties. However, if he is aware that the neighbouring
property has already been repeatedly contaminated, he should be obligated to ensure ade-
gquate measures for the future avoidance of such nuisance. The trader is therefore also re-
sponsible for the detrimental effect that exceeds the usual local measure, if the effect has
not been created on his property. It is sufficient that the detrimental effect is an attributable
consequence of an operation set up on this property.

It is then immaterial for the judicature, under civil law, that the nuisance is ultimately based
on the independent decision of a third party. If the innkeeper therefore fails to carry out suit-
able measures, despite being aware of nuisance caused by his guests outside of his busi-
ness premises, injunctive relief justifiably exists against him, under neighbouring law.

Defence claims of neighbours are according to the Austrian Supreme Court ‘civil rights' in
the sense of Art. 6 ECHR (OGH July 8, 2003, 40b137/03f). In relation to business prem-
ises, from the point of view of fundamental rights, Art. 2 ECHR (Right to life), Art. 8 ECHR
(Right to respect for the residence) and Art. 5 StGG / Art. 1, first additional protocol to the
Council of Europe Human Rights Convention (Right to sanctity of property) also come into
consideration.

The insufficient instrumentation under trade law has the effect of excluding the legal hearing
of the neighbour. As a result, the existing meagre public law regulations, not least, hinder
the protection of the neighbour from nuisance by the behaviour of guests outside of the
business premises, from the point of view of fundamental rights. A change in the legal situa-
tion by the trade legislator in the direction of expanding the protection of the neighbours
from nuisance by guests outside of the business premises therefore appears necessary.

5.3.4. Court proceedings

In January 2006, N.N. filed a complaint regarding the long duration of proceedings by the
Wiener Neustadt District Court. Two cases, which were joined in the hearing of September
3, 2001 for the purposes of the procedure and of judgment, dealt with the complaints for
damages for pain and suffering lodged by the complainants on 25 June 2001 as a result of
a traffic accident.

The proceedings in the first legal process, until the hearing with conclusion of the proceed-
ings on March 20, 2003, was characterised by the obtaining of several expert opinions,
whereby this resulted in delays, in that the experts appointed by the court requested post-
ponement due to overwork/returned the file without an opinion. It came to a further delay in
the proceedings, because after the conclusion of the hearing on March 20, 2003, the
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judgement was only prepared with a date of July 28, 2003, in contravention of the standard-
ised period of four weeks in Sect. 415 Zivilprozessordnung (ZPO - Code of Civil Procedure).

After the plaintiffs had lodged an appeal against the judgment and an appeal against the
costs order on September 22, 2003 and after the defendant had lodged a reply to the plain-
tiffs' appeal against the judgment and their appeal against the costs order on October 22,
2003, the file was not submitted to the responsible Wiener Neustadt Regional Court, but
submitted to the Lower Austrian Local Health Insurance Fund for inspection purposes in
February 2004.

Only after the joint application of the parties dated January 21, 2005, to submit the file for
decision to the Wiener Neustadt Regional Court, on March 7, 2005 the case was finally —
after a standstill in the proceedings of one year and four-and-a-half months after the reply of
October 22, 2003 — submitted to the Wiener Neustadt Regional Court.

Why the file was not submitted to the appellate court earlier is — as the Federal Minister of
Justice stated in her comment — inexplicable. Because the file was with the judge and did
not appear in audit lists of the electronic register as being open, after preparation of the
judgement, these proceedings were not apparent to supervisory bodies.

Already with a decision dated March 30, 2005, the Wiener Neustadt Regional Court agreed
to the appeal, rescinded the judgement of the Wiener Neustadt District Court (partially) and
referred the case back to the court of first instance hearing the case for a new judgement.

On April 7, 2005, the file arrived at the Wiener Neustadt Regional Court, on April 15, 2005,
one of the plaintiffs was ordered to pay a deposit against costs and to correct the appeal
against the costs order; simultaneously, the appeal decision was delivered to the parties.

After the resubmission of the corrected appeal against the costs order on May 13, 2005 and
the application of one of the plaintiffs for approval of court assistance dated May 17, 2005,
there was a situation of deadlock for another nine months. Only on February 13, 2006, a
trial was announced for March 3, 2006, in which the proceedings were closed. The judge-
ment of the Wiener Neustadt District Court was signed and prepared on March 10, 2006.

The long time span between the return of the file from the court of review and the an-
nouncement of a hearing for oral proceedings on February 13, 2006 is also no longer com-
prehensible. In this case, the 'reopening' of the proceedings failed to be listed in the regis-
ter, after reaching the legal review decision that rescinded the judgement, which is why it
continued to appear in the audit lists as completed.

In the case at hand, the supervisory authority measures were implemented in such a man-
ner that the employees of the Wiener Neustadt District Court departments were informed
about the necessity of carefully keeping the register and the responsible judge was encour-
aged to always implement proceedings within an adequate period of time and in a targeted
manner. Furthermore, regular visits to the office of this judge were announced by the Su-
perintendant of the Wiener Neustadt District Court. The Ombudsman Board was also as-
sured that the President of the Vienna Neustadt Regional Court would include the court de-
partment of the responsible judge under his special supervision and continue to report on
the status of the court department, so that he could decide on any other necessary meas-
ures under public service law.
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Notwithstanding these measures that have now been undertaken, in the case under review,
the Ombudsman Board determined a grievance with the judicial administration due to the
accumulated breach of the duty of care that came to light because of unjustified delays in
proceedings with the Vienna Neustadt District Court.

5.4. Right to the statutory judge (Art. 83 para. 2 B-VG)

5.4.1. 11-year duration of proceedings

In 1994, a plaintiff filed a complaint due to a guideline infringement with the Vienna Inde-
pendent Administrative Tribunal, which rejected this complaint as being late in 1997. The
Administrative Supreme Court rescinded the official notification in 1998, due to illegality of
its content. In the investigation procedure of the Ombudsman Board, it emerged that, after
the rescission of the official notice, the Vienna Independent Administrative Tribunal carried
out an oral hearing, however the file disappeared lateron. The Independent Administrative
Tribunal took action to retrieve the file only within the authority at issue, although it har-
boured the suspicion that the file could have been sent to another authority by mistake. In-
stead of contacting the competent authority to retrieve or reconstruct the disappeared file,
the Vienna Independent Administrative Tribunal just accepted the fact that the file had dis-
appeared.

Apart from the fact that the Independent Administrative Tribunal already required more than
2 years for the illegal rejection of the plaintiff’'s complaint, it did not order any sufficient steps
to end the proceedings during the following seven years. The obligation of the authority to
render a decision is already standardised in sub-constitutional law, namely in Sect. 73 AVG
(Allgemeines Verwaltungsverfahrensgesetz - General Administrative Procedure Act). A de-
cision must be made on petitions by parties and appeals, without unnecessary delay, at the
latest, six months after their submission.

In addition to the sub-constitutional provision, which justifies a right to completion of the pe-
tition in the form of an (appealable) official notification, reference is also made to the consti-
tutional provision of Art. 83 para. 2 B-VG, which grants the right to the statutory judge. Un-
der the term, ‘judge’, the VIGH includes every state authority, i.e. also administrative au-
thorities (for the first time in VfSIg. 1443/1932). pursuant to the case law of the VIGH (Ver-
fassungsgerichtshof - Austrian Constitutional Court) the right to the statutory judge is in-
fringed by the official notification from an administrative authority, if the authority assumes a
responsibility to which it is not legally entitled or if it illegally rejects responsibility and thus
refuses to carry out a decision on a matter (VfSlg. 14.590/1996, etc.).

In the opinion of the Ombudsman Board, it makes no difference whether the authority ille-
gally refuses to decide on a matter because it declares itself as not being responsible or it
completely deliberately fails to make any decision on the matter. In this case, the Vienna
Independent Administrative Tribunal refused to make a decision over a period of 7 years
and therefore infringed the right of the plaintiff to the statutory judge.
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5.5. Freedom of movement and residence, freedom of access and
emigration

5.5.1. No passport or photo identification card for
stateless persons

Several complainants turned to the Ombudsman Board indicating that although residing le-
gally in Austria they did not have the possibility to obtain an aliens' passport or a photo
identification. These cases did not only concern immigrants or refugees whose citizenship
was unclear or who were stateless, but also former Austrian citizens who lost their Austrian
citizenship, for example by joining the French Foreign Legion.

The complaints focused mainly on the need for a photo identification card, since such iden-
tification is required both by governmental authorities and private individuals, e.g. employ-
ers. On the one hand, the persons concerned may even not have the possibility to pick up
mail deposited with their postal office. On the other hand, they do not have the possibility to
leave Austria. The Fremdenpolizeigesetz (Aliens' Police Act) provides as condition prece-
dent to issuing an alien's passport that 'the Republic of Austria has a positive interest' in is-
suing such travel document, a requirement that represents a major challenge for many per-
sons concerned.

The Ombudsman Board is aware that an alien's passport enables persons concerned to
leave Austria and travel to other countries, thus entailing some responsibility on the part of
the Republic of Austria in this respect. It is, however, comprehensible that persons con-
cerned rely on their right of freedom of movement, in particular pursuant to Art. 2 of the
fourth Additional Protocol of the European Convention on Human Rights. In one case, the
complainant observed that he wanted to emigrate to his brother in Brazil. Within the Aus-
trian legal system, Art. 4 of the Basic Law provides the freedom of movement of persons
and capital. Pursuant to Art. 6 para. 1 of the Basic Law every national can take up resi-
dence and domicile at any place inside the boundaries of the state. Art. 2 of the fourth Addi-
tional Protocol of the European Convention on Human Rights extends this right to everyone
who has a legal residence in Austria. This freedom of movement granted as a fundamental
right within the Austrian state borders is restricted by the absence of a photo identification
card from the perspective of residence registration and aliens legislation. Pursuant to Art. 2
para. 2 of the fourth Additional Protocol of the European Convention on Human Rights eve-
ryone has the right to leave any country - including his/her own. Since an aliens' passport,
as explained above, may only be obtained with great difficulties, it is impossible for persons
concerned to also exercise this fundamental right.
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5.6. The Principle of Equality

5.6.1. Legislation

5.6.1.1. Treatment of students of nursing schools

Ms. L. turned to the Ombudsman Board in connection with the treatment of students of
nursing schools in Vienna by 'Wiener Linien' (Vienna Public Transport Department) arguing
that the latter were worse off than all other pupils, students and apprentices with respect to
free school commuting by public transport on Sundays and holidays.

The Ombudsman Board points out that also the provisions of the Familienlastenaus-
gleichsgesetz — FLAG (Family Relief Act) on the reimbursement of fares must comply with
the requirements emanating from the principle of equality of the Federal Constitution. As the
VIGH (Verfassungsgerichtshof — Constitutional Court) has explicitly pointed out in its rulings
ViSIg 13.890/1994 and 16.820/2003, a restriction of a benefit to specific employment rela-
tionships may be justified under the principle of equality only if certain conditions are ful-
filled. In the second case mentioned above, the VfGH considered it a violation of the princi-
ple of equality if apprentices are excluded from reimbursement of fares only because the
legislator has chosen not to regulate apprenticeship contracts.

Furthermore, the VIGH explained in its ruling VfSlg. 8793/1980 twenty-five years ago that
for assessing whether provisions of the FLAG comply with the principle of equality the 'eco-
nomic burden resulting from the care for a child is stated as the prime criterion pursuant to
the system provided by the legislator in the FLAG.' The 'economic burden' referred to by the
VIGH is independent of whether or not the child has entered into an apprenticeship contract
or attends a nursing school.

In the light of these rulings of the VfGH the equal treatment of apprentices and students of
nursing schools with respect to the use of public transport at favourable conditions is re-
quired unless there are substantial and compelling reasons justifying an unequal treatment.

The Ombudsman Board therefore recommended a legislative amendment reflecting the de-
sire of the complainant to enable students of nursing schools to use public transport at fa-
vourable conditions.
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5.6.2. Execution of the Law

5.6.2.1. Rejection of applications for exemption from the TV and Radio re-
ceiver fee on unsubstantiated grounds

Applications for exemption for TV and Radio receiver fees are regularly rejected in official
notifications by the Gebuhren Info Service (Radio and TV Fee Information Service) on the
unsubstantiated ground that the household’s income exceeds the upper limit for eligibility.

The VIGH has consistently ruled that official notifications founded on unsubstantiated
grounds are deficient to an extent that violates constitutionally guaranteed rights. (cf.
Verfassungssammlung des Osterreichischen Verfassungsgerichts (VfSlg. — Collected
Judgments of the Austrian Constitutional Court) (see VfSlg. 16.334/2001, 16.439/2002 and
16.607/2002). Such official notifications violate the constitutional right of equality of all citi-
zens before the law.

As outlined in the 28th Report of the Ombudsman Board to the National Council and the
Federal Council (p. 323 et seq.), the official notifications of the Gebuhren Info Service (TV
and Radio Fee Information Service) reject any applications for exemption based on the fact
that statutory requirements are not met, whereby it remains unclear for the addressee of the
notification on which determinations of fact the official notifications of Geblhren Info Service
(TV and Radio Fee Information Service) are based. This is just the sort of bogus justification
that the VfGH considers as a violation of the fundamental right of all citizens to stand equal
before the law.

In its recommendation dated July 9, 2004, the Ombudsman Board determined that this
practice amounts to a grievance in the public administrative system. At the same time, the
Ombudsman Board recommended that the Finance Ministry take immediate action to en-
sure that the Gebihren Info Service (TV and Radio Fee Information Service) amends its
method of communicating the rationale for its official notifications to align it with the statu-
tory requirements of Sects. 58 para. 6 and Sect. 60 of the AVG (Allgemeines Verwaltungs-
verfahrensgesetz - General Administrative Procedure Act) of 1991 and ensure the constitu-
tionally granted right of all citizens to stand equal before the law in accordance with the
case law of the VIGH.

Although the Federal Ministry of Finance guaranteed in its communication dated September
7, 2004 to implement this recommendation and stated in its communication dated June 20,
2006 that 'the Gebuhren Info Service (TV and Radio Fee Information Service) had com-
pleted the project of including automatic explanations of the grounds in official notifications
rejecting applications for exemption' and that the project had been launched in due time on
May 25, 2006, the Gebiihren Info Service (TV and Radio Fee Information Service) was not
able, by the editorial deadline of this report, to include — in those official notifications which
did not fully make allowance for the point of view of the party — a reasoning that complies
with the provisions of the AVG and the requirements of the principle of equality. Repeated
requests of the Ombudsman Board to the Federal Ministry of Finance concerning the pro-
gress made regarding the necessary adaptation of the EDP system have remained unan-
swered since February 2005 despite several queries (1), which itself represents a (further)
administrative grievance. This gives rise to the impression that Gebihren Info Service (TV
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and Radio Fee Information Service) is not interested, at least for the time being, in a legally
consistent execution of the law which is compatible with the legal interpretation by the Su-
pervisory Authority.

Since the implementation of laws and court rulings of the supreme courts must not depend
on fiscal considerations and since the unconstitutional state of affairs described above, has
not ceased for more than two and a half years after the said recommendation of the Om-
budsman Board, the latter will continue, with all instruments available, to urge the Gebiihren
Info Service (TV and Radio Fee Information Service) to perform its sovereign tasks in con-
formity with the Constitution and the relevant laws.

5.6.2.2 Limited duration of validity of and/or suspension of driving licences
with unsubstantiated reasoning

When dealing with complaints against the limited duration of validity of and/or the suspen-
sion of driving licences, the Ombudsman Board had to point out in the reporting year that
the respective official notifications had been issued by the competent authorities partly with
unsubstantiated reasoning.

As pointed out above, the VIGH has consistently ruled that official notifications founded on
unsubstantiated reasoning are deficient to an extent that violates constitutionally guaran-
teed rights. An official notification that 'justifies' the limitation of the validity period of and/or
the suspension of driving licences merely by reference to the respective legal provision,
which allows such limitation and/or suspension, without giving any explanation why the re-
spective requirements are fulfilled in the case at hand, violates the constitutionally granted
right of all citizens to stand equal before the law.

The Ombudsman Board recognised the respective complaints as justified since they had
been raised against official notifications which allowed for the limitation of the validity period
of and/or the suspension of driving licences without substantiated reasons, leaving it un-
clear on which medical disability the measures adopted were based. In the case VA
BD/377-V/05, set out in more detail on page 242, the Ombudsman Board managed to have
the limitation of the validity period of the driving licence at issue annulled. In the other two
cases, the official notification at issue could not be set aside, because the Ombudsman
Board discovered in the course of the investigative process that a constitutionally valid ap-
proach would not have led to another substantive decision of the authority issuing the driv-
ing licence.

5.6.2.3 Discrimination against married couples of mixed nationality by the
Foreign Nationals Law Package 20057

A Serbian national filed a complaint with the Ombudsman Board regarding the excessive
duration of proceedings for granting a permanent residence permit. As stated under point
6.1.3.1 of the part of the report dealing with the Austrian Ministry of the Interior, investiga-
tions have been conducted also into suspected cases of bogus marriage.
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The legal position of so-called 'married couples of mixed nationality', whose problems have
been also addressed by the media, has become more difficult since the Foreign Nationals
Law Package 2005 entered into force.

This prompted the Austrian Ministry of the Interior to issue a communication to all heads of
the Offices of the Provincial Governments competent for the execution of the (Niederlas-
sungs- und Aufenthaltsgesetz — NAG) Settlement and Residence Act. It stated that applica-
tions originally filed pursuant to the Fremdengesetz 1997 (Aliens Act 1997) in Austria, had
not become generally inadmissible by the NAG. The breach of the formal requirement to file
applications from abroad should therefore not lead to the inadmissibility of such applications
and to a mere formal decision. In the case of substantive grounds for refusal, the Austrian
Ministry of the Interior referred to the Right to respect for Private and Family Life pursuant to
Art. 8 ECHR and the prohibition of arbitrariness introduced by the VfGH which is a corollary
of the principle of equality.

The VfGH considers it to be arbitrariness on the part of the authority, which affects constitu-
tional rights, if the authority frequently fails to rightly assess the legal situation; furthermore,
if it fails to perform investigations in a decisive point or if it fails to conduct any proper inves-
tigations (VfSlg. 8808/1980, 11.718/1988 and many others). With respect to Art. 8 ECHR
and the case law of the VfGH on the federal constitutional law, Federal Law Gazette
390/1973 (Federal Constitutional Law of July 3, 1973 on the Implementation of the Interna-
tional Convention on the Elimination of All Forms of Racial Discrimination), regarding the
prohibition of arbitrariness, the Austrian Ministry of the Interior considered it necessary, also
due to extensive media coverage, to instruct the law enforcement authorities to avoid hard-
ship in cases that had been pending before the new legal provisions came into force.

5.7. Data Protection
57.1 Inadmissible Dissemination of Sensitive
Health Data

The Ombudsman Board was informed that in connection with the execution of doctor's or-
ders for transportation, a patient is obliged, pursuant to an established practice, to hand
over such order to the taxi driver who has to forward it to his company for settling accounts
with the respective local health insurance fund. In this manner, both the taxi driver and the
persons entrusted with the settlement of accounts with the local health insurance fund at
his employing company are informed about the envisaged diagnosis and/or therapy and the
medical reasoning for the order for transportation.

According to the constitutional provision of Sect. 1 para. 1 of the DSG 2000 (Daten-
schutzgesetz — Austrian Federal Data Protection Law), everyone has a claim to confidenti-
ality of data concerning his person, to the extent that an interest meriting protection exists.
Paragraph 2 of this constitutional provision explicitly provides that with respect to the use of
personal data (to the extent that such use is not vitally important to the health or well being
of the affected person or is undertaken with his approval), restrictions to the right of confi-
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dentiality are allowable only for the predominantly justified protection of third-party interests.
For the use of data deemed especially protection-worthy, further restrictions are intended in
the quoted constitutional provision, among others that use be restricted to cases requiring
the 'protection of important public interests'. It is further explicitly ordered that the use of
data in the case of allowable exceptions be undertaken in the mildest possible manner re-
quired to attain the desired goal.

According to the legal definition of Sect. 4 point 2 of DSG 2000 all health data is to be re-
garded as 'sensitive' as well as 'especially protection-worthy'. These data are under a gen-
eral restriction, which can be lifted only for the exceptions exhaustively listed in Section 9 of
the Datenschutzgesetz. In order to effect the legal situation thus created, Sect. 14 of DSG
2000 contains a detailed commitment to implementing procedures for data protection, in-
cluding, in particular, the duty of ensuring the proper use of data.

The Ombudsman Board managed to trigger discussions in the investigation at issue on
preventing diagnosis data as basis of an order for transportation from being received by the
transport provider in the future. Instead, the data should be communicated directly to the
competent health insurance company, which can compare it with the transport invoice and
thus review the legality of the transport.

The respective electronic adjustments may only be made once the required legal bases has
been established. On the basis of the new Gesundheitstelematikgesetz (Law on the Use of
Telematics in the Health Sector) the so-called Gesundheitstelematikverordnung (Ordinance
on the Use of Telematics in the Health Sector) is being drafted. It might establish the nec-
essary legal bases so that the indicated problem will soon belong to the past.

The Ombudsman Board will oversee this issue and push for a quick change in the current
state of affairs, which is undoubtedly far from satisfactory.

5.7.2 Inadmissible dissemination of data

The Federal Pension Authority considered Mr. H.'s letter dated January, 28 and posted on
January, 29 as complaint and subsequently forwarded the complainant's health data to the
Linz Regional Court, although the official notification rejecting the complainant's application
for care allowance was served upon him only on February, 5.

The Ombudsman Board considers that the principle according to which the commencement
of a complaint must be facilitated is inherent in the Bundespflegegeldgesetz (Federal Care
Allowance Act) and that therefore a complainant must be given the possibility to lodge a
complaint without facing too many legal obstacles. At the same, however, it recognises that
a letter for being judged as complaint requires that an official notification on the granting of
care allowance must have come into legal existence through receipt at least at the time the
letter was posted.

Since no official notification had come into existence in the above sense in the case at
hand, the written submission of January, 28 neither could be regarded as a complaint nor
was the transmission of the data necessary for the Federal Pension Authority to exercise its
statutory functions. Despite the good intention to facilitate the commencement of a com-
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plaint, the forwarding of statements to the Linz Regional Court must therefore be consid-
ered as violation of the fundamental right to data protection laid down in Sect. 1 the DSG
2000 from an objective point of view.

5.8 Right to Respect of Private and Family Life

5.8.1 During the gathering of required information, ‘incognito adop-
tions' must be taken into consideration

According to Sect. 19 para. 1 of the Fiuhrerscheingesetz (Driver’'s License Law), theoretical
and practical training at a driving school may be begun at the age of 16, if an advanced au-
thorization to drive a class 'B' vehicle is applied for and approved. The juvenile applicant
must provide, among other information, the names of one or two people who will accom-
pany him/her during instructional drives. In addition, it is required to produce a declaration
of consent from the parent or guardian, if a chosen escort is not also his legal representa-
tive.

The form to be filled out in the context of this application (Internet Form number 19) con-
tains, on page one, questions concerning the person of the applicant, who must provide not
only his surname, but also his surname at the time of birth, other earlier family names and
the first names of his biological parents.

For the reasons set out in the Fundamental Rights Section of the 28th Report to the Na-
tional Council and the Federal Council (p. 344), the Ombudsman Board is of the opinion
that the application form does not meet the requirements of Art. 8 para. 1 ECHR. The Fed-
eral Ministry of Transport, Innovation and Technology was therefore advised on June 2,
2004 to alter the form in question in a manner that conforms with the Constitution, so that
no required entries about 'Family name at the time of birth' nor 'Forenames of biological
parents' be requested of the applicant.

The responsible Ministry informed the Ombudsman Board that a constitutional solution to
the indicated problems would be found within the framework of the project 'Redesign of the
Process of Issuing a Driver's License'. The claims of the Ombudsman Board have been
comprehensively considered in the amendment to the Enabling Ordinance to the Driver's
Licence Law, in force since March 1, 2006, Federal Law Gazette Il number 66/2006.

5.8.2 Notification of closure of ban on residence proceedings

In connection with a complaint concerning the duration of ban on residence proceedings
the Federal Ministry of the Interior informed the Ombudsman Board that official residence
proceedings were initiated ex officio and that therefore the authority was under no obliga-
tion to render a decision pursuant to Sect. 73 AVG (Allgemeines Verwaltungsverfahrensge-
setz - General Administrative Procedure Act). According to the Ministry of the Interior, Aus-
trian legislation does not provide for an obligation to notify persons concerned of the stay of
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proceedings. It argued that such notification was a service provided merely on a voluntary
basis. The Ministry of the Interior argued that it was not necessary to regulate, by way of
decree, the compulsory notification of persons concerned of stays of proceedings. This
would also apply to expulsion proceedings.

Ban on residence proceedings and expulsion proceedings are initiated ex officio. This
means that the person concerned has no right to claim a decision from the authority pursu-
ant to Sect. 73 AVG, although these proceedings related to matters of vital concern. The
Federal Ministry of the Interior argued to the Ombudsman Board that the mere commence-
ment of such proceedings would (initially) not change or worsen the residential situation of a
foreigner.

Such line of argumentation completely ignores the personal background of persons con-
cerned. Still, the Right to Respect for Private Life should ensure the individual a private area
in which he/she can freely unfold and develop his/her personality. Family life encompasses
all family members who actually live together and/or to whom a specific relationship of de-
pendence exists.

It is obvious that a ban on residence procedure may infringe the Right to Respect for Pri-
vate and Family Life. This circumstance should be considered by the authority. As long as
the person concerned is left in uncertainty as to whether this procedure is still pending or
has been stayed, he/she and his/her family find themselves in an extremely onerous situa-
tion. In view of the possible issuance of a ban on residence, not only organisational meas-
ures at an economic (e.g. leases, loans etc.), but also at a personal level must be taken. A
notification of a closure of the procedure would remove any uncertainty on the part of the
person directly concerned and his/her family about their future.

5.9 The United Nations Human Rights Pacts

59.1 UN Convention on the Rights of the Child

The UN Convention on the Rights of the Child was adopted by the United Nations General
Assembly on November 20, 1989. In August 1992, Austria ratified the Convention on the
Rights of the Child with three reservations on its implementation. The UN Convention has
therefore the rank of an ordinary federal law with a reservation on its implementation in Aus-
tria. As a consequence, it cannot be applied directly by the Austrian courts and authorities.
The child and youth ombudsmen and many NGOs dealing with the matter have claimed the
integration of the Convention into the Federal Constitution.

Each signatory of the UN Convention on the Rights of the Child must submit a report on the
situation of children's rights to the Committee on the Rights of the Child every five years.
The Committee then gives its opinion on the reports submitted. In its last opinion on the re-
port submitted by Austria, the UN Committee on the Rights of the Child criticised, among
other things, that Austria has not incorporated the Convention into the Austrian Federal
Constitution. Austria was recommended to continue and strengthen its efforts with respect
to the incorporation of children's rights into the Constitution both at federal and state level.
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Upper Austria, Vorarlberg and Salzburg have incorporated the UN Convention on the
Rights of the Child into their constitutions.

Since the legal representatives of children are responsible for their care and welfare until
they attain their legal age and since children therefore have only limited legal autonomy,
fundamental rights, which are guaranteed explicitly to adults by constitutional law, do not
automatically apply to children and young people. Instead, the dependence of children on
their parents and/or guardians often leads to contradictions between the rights guaranteed
by the Constitution to all people and the rights guaranteed by the Convention on the Rights
of the Child, which does not have the rank of constitutional law. An incorporation of chil-
dren's rights into the Constitution would mean that legal acts infringing children's rights
could be appealed against before the Austrian Constitutional Court. The performance of a
‘children impact assessment' could prevent laws and regulations from being enacted in the
future. Last but not least, the Convention on the Rights of the Child would function as a
general guide and interpretation maxim for the entire legislation and the execution of laws.

In Austria it is widely accepted that children in our society need special protection. This
should not only be an often-quoted catchword, but be actually legally implemented.

The following cases are examples of issues that have not been dealt with yet by legislation
and in case law. There seems to be an urgent need to legally regulate these issues and to
include children's rights in the Constitution.

5.9.2 Anonymous birth

Due to her extremely difficult situation, Ms. N.N. decided to give birth to her child anony-
mously at the hospital. The child was then given up for adoption. A few months later, she
turned to the youth welfare agency declaring that she would be ready to care for her child
herself.

In another case, a man turned to the Ombudsman Board assuming that his former partner
would make use of the ‘anonymous birth' option with respect to their child. He was looking
for a possibility to establish his paternity of the child to safeguard his rights as a father.

Due to the repeal of Sect. 197 StGB (Strafgesetzbuch — Criminal Code which penalizes the
abandonment of minors (Federal Law Gazette | number 19/2001) a decree was issued al-
lowing pregnant women in emergencies to deliver their children anonymously in specific
public hospitals (Decree of the Austrian Ministry of Justice of July 27, 2001 on incubators
and the 'anonymous birth' option, JMZ 4600/42-1 1/2001). The 'anonymous birth' option and
the establishment of incubators is designed to protect new-born children whose mothers
would otherwise bear their children without a doctor's help endangering their lives and the
lives and health of their children or abandon them after birth (see report of the Committee
on the Judiciary 404 BIgNR (Beilagen zu den Stenographischen Protokollen des National-
rats - the collection of exhibits to the protocols of the Austrian National Council)
21st legislative period).

Pursuant to the above-mentioned decree the 'anonymous birth' option is admissible in
emergencies which might pose a serious threat to the health or life of the mother and/or her
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child (e.g. in hopeless situations). The youth welfare agency has to conduct, if possible, a
private conversation with the mother-to-be, who is not obliged to disclose her identity, and
to inform her, among other things, about consultative institutions. In individual provinces of
Austria, the youth welfare agency is expressly obliged under provincial legislation to inform
women about the consequences of an anonymous birth of their children and to provide for
any identification required later upon the mother's request (see e.g. Sect. 21 para. 1 lit. a
NO Krankenanstaltengesetz (Federal Hospitals Act of Lower Austria).

If a child is born anonymously or found in an incubator, the youth welfare agency is respon-
sible to care for that child like for a foundling. The youth welfare agency is entitled to give
the child up for adoption (for incognito adoption see ruling of the Austrian Supreme Court of
August 10, 2006, file number 2 Ob129/06v). The above-mentioned decree of the Austrian
Ministry of Justice determines the approach to be adopted in the case of an anonymous
birth only in a very general and basic manner. It is left to the provinces to regulate the de-
tails.

The Ombudsman Board's research revealed that the present issue, whether a mother who
has first made use of the '‘anonymous birth' option due to an acute emergency, should be
granted a period for reflection within which she can still opt for her child and how long such
period should be, is dealt with differently from province to province. Upper Austrian legisla-
tion, for example, provides a 14-day period; Lower Austrian legislation an 8-week period.
Viennese legislation seems to grant no period for reflection at all. This is unsatisfactory and
cannot be objectively justified.

The 'anonymous birth' option raises a number of sensitive and difficult questions which
were also discussed within a parliamentary committee of inquiry on September 22, 2000
(111-65 of the collection of exhibits to the protocols of the Austrian National Council, 21st leg-
islative period). The protection of the child's and the mother's life and health must be
weighed against the child's right to know its parents.

On the one hand, the right to respect for private and family life pursuant to Art. 8 ECHR also
includes the child's right to know its parents. Also Art. 7 para. 1 of the UN Convention on the
Rights of the Child (Federal Law Gazette number 7/1993) protects the right of children to
know their parents' identity, as far as possible. On the other hand, the mother's and the
child's life and health must be protected during pregnancy and during the birth process. The
‘anonymous birth' option in public hospitals is designed to prevent births without medical
intervention which endanger the mother's and the child's life and health. Furthermore, this
raises questions regarding the protection of further persons concerned, such as the natural
father or the adoptive parents.

Against this background, the State is obliged to provide for regulations which take adequate
account of these diverging interests and create an appropriate balance between the rights
at issue (see the ruling of the European Court of Human Rights, in which the Court consid-
ered the French model of the ‘anonymous birth' option as compatible with Art. 8 ECHR, rul-
ing of the European Court of Human Rights of February 13, 2003, Odiévre vs. France =
EuGRZ 2003, p. 584).

In the Ombudsman Board’s view, it is extremely serious if such complex issues, which

touch fundamental rights, are regulated merely by way of decrees issued by the Austrian
Ministry of Justice and dealt with differently in each province (see Verschraegen in OJZ
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2004, p. 1). Such a basic issue as that of anonymous birth should be harmonized between
all provinces and regulated by a public legal act which provides legal claims for the persons
concerned. The Ombudsman Office therefore encourages the creation of a clear legislative
base for the 'anonymous birth' option.

In the present case, the Ombudsman Board did not recognize the complaint as justified,
because the complainant had been informed about the consequences of an anonymous
birth and been granted sufficient time to revise her decision and to not abandon the child.

In her statement dated April 7, 2006, the Minister of Justice set out that she shared the
general concerns ventilated by the Ombudsman Board in its review and announced to pro-
mote the unification of the relevant legislation and to examine the need for legislative
measures.

The Ombudsman Board welcomes this announcement and hopes that the issue will soon
be regulated by law. As another case in connection with an anonymous birth shows, a
number of central issues have yet to be decided politically. In that case (VA NO/449-
S0Z/06), a father-to-be assuming that his former partner would make or has made use of
the 'anonymous birth' option with respect to their child turned to the Ombudsman Board for
help in connection with the establishment of his paternity and the protection of his rights as
a father. There is no legislation on that specific issue.

5.9.3 Respect for the religious background of children

Ms. N.N. converted to Islam a few years ago; therefore, also her three-year old son became
a Muslim. Due to the difficult situation and iliness of the mother, he was placed in foster
care with a Catholic family when he was six years old. Before that, he had been taken care
of in crisis intervention centres on several occasions.

The Public Health Office asked Ms. N.N. whether she would agree to her son's conversion
to Catholicism. Her son is fully integrated in the village community and wants to actively
participate in the Roman-Catholic ceremonies. He said clearly that he wanted to be bap-
tised. Ms. N.N. explained to the Public Health Office that she could not give her consent, in
particular because such consent would lead to her expulsion from the Islamic Religious
Community. Since it was the minor's express wish to be baptised pursuant to Roman-
Catholic rite and to not wait until he has completed his fourteenth year of age, when no
consent on the part of the parents is required, the youth welfare agency decided to turn to
the competent court on this sensitive issue and filed a respective petition.

Despite continued concerns of the child's mother, the Ombudsman Board, after considering
all aspects, did not recognise the complaint as justified, but turned to the City Administra-
tion Head Office with the question to what extent the religious background of children is
taken into account when selecting foster or adoptive parents.

The City Administration Head Office informed the Ombudsman Board in its statement of
February 28, 2006 that efforts are made to take the religious, ethnic, cultural and linguistic
background of children duly into account. Since, in most cases only Austrian families take
on tasks as adoptive or foster parents who mostly belong to the Catholic or Protestant de-
nomination or have no denomination, there is a lack of families with the same religious, eth-
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nic, cultural and linguistic background. However, the authorities have been instructed to en-
sure that the selected adoptive and foster parents are unbiased to the different cultures and
denominations and that they show the children placed in their care the family background of
their original families without prejudice.

Art. 20 of the UN Convention on the Rights of the Child provides the obligation to take the
desired continuity in the child's education as well as the ethnic, religious, cultural and lin-
guistic background of the child duly into account when selecting a foster or adoptive family.

Knowledge of one's own background including the protection of one's religious background
and identity is an elementary need of every human being. This must be taken into account
also when selecting a foster or adoptive family. It is clear that the various interests in issue
have to be balanced and fulfilled as far as possible: on the one hand, the interests of the
natural parents and the child in protection of their religious background, on the other hand
the child's interest in being integrated into the community of his foster or adoptive family.
Therefore, a family with the same denomination will be preferred in the selection process of
a foster or adoptive family, where possible. Where this is not possible, it must be ensured
that also in a foster or adoptive family belonging to another denomination the religious
background of a child is adequately taken into account

5.10 Action to combat discrimination

5.10.1. Discrimination on the ground of sex

5.10.1.2 Congratulations only to male Olympic athletes?

Mr. N.N. filed a complaint with the Ombudsman Board regarding an advertisement of the
Federal Government in the print media in which it congratulated 'the successful red-white-
red Olympioniken' for their golden, silver and bronze medals'. In the absence of any infor-
mation, the complainant considered this advertisement in daily newspapers as hidden ad-
vertising paid from the national budget.

The Ombudsman Board started reviewing the case relating to the Federal Chancellor's Of-
fice on March 31, 2006 and referred once more to the recommendation of the Public Audit
Office according to which binding guidelines for the public relations of the Federal Govern-
ment and its members should be established (see 27th Report of the Ombudsman Board to
the National Council and the Federal Council, page 27).

In practical terms, the Ombudsman Board pointed out also the need for a gender-sensitive
use of language for every form of information provided by the government. The term Olym-
pionike used in the advertisement at issue linguistically clearly refers to male participants in
Olympic Games; therefore, male and female linguists recommend to use the term Olympi-
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onikin, Olympionikinnen for female athletes. Apart from the name and the 4-year intervals,
such sporting events have nothing in common with the competitions staged in ancient
Olympia in which exclusively men were allowed to participate.

Language and society are in permanent interaction. On the one hand, language reflects re-
ality, social standards and values. On the other hand, language also creates reality, be-
cause the ideologies and ideals conveyed by it affect the thinking and actions of people.

Point 10 'Linguistic Equality of Men and Women' of the 'Legistic Guidelines 1990', issued by
the Federal Chancellery, provides the following: 'Any differentiation between men and
women not based on objective grounds shall be avoided in legislation. Formulations shall
be used which apply to both men and women'.

The generic masculine is still perceived as neutral and universal, unfortunately also by pub-
lic authorities. As times change, also social changes must be taken into account. Today
many women hold posts which have been held by men only for decades. Nevertheless,
masculine terms are still being used for these posts, either in writing or orally. This in-
creases women's need to make themselves visible and heard through language.

The Bundesministerin fur Soziale Sicherheit, Generationen und Konsumentenschutz (Fed-
eral Minister of Social Security, Generations and Consumer Protection) called on the mem-
bers of the Federal Government in a speech made before the Council of Ministers (GZ
147.310/5-SG 111/3/2001) to give a sign and initiate and implement gender-sensitive formu-
lations in laws, ordinances, regulations, forms etc. in all departments. There is nothing to
add to that: In a society that is committed to equality between men and women both sexes
must be reflected also in language. Equal rights for both sexes are taken for granted today.
Language should reflect that and avoid obsolete values, clichés and (con-
scious/unconscious) discrimination. Women want no longer be merely included in mascu-
line formulations, but be reflected in language.

In his statement of May 18, 2006, Austria's Federal Chancellor set out, inter alia, the follow-
ing: 'The term ,Olympionike’ as used in the advertisements at issue naturally included both
the male and female athletes and was used in a gender-neutral manner merely for reasons
of fluidity of language'.

The sport department of the Federal Chancellery has been unimpressed by the criticism
voiced by the Ombudsman Board. For example, it could be read on the homepage of the
Federal Chancellery on 12.6.2006 that 'the 'Olympioniken' were honoured by the Federal
President and the Federal Chancellor'; a few lines further in the text one learns that double
Olympic champion Michaela Dorfmeister and multiple Paralympics champion Sabine
Gasteiger thanked the Federal President and the Federal Chancellor for the awards they
had received themselves 'on behalf of all honoured Olympioniken'.
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5.10.2. Discrimination on account of nationality or ethnicity

5.10.2.1. Discriminatory Limitation of Family Allow-
ance for Non-Austrian Parents

Two non-Austrian couples filed a complaint with the Ombudsman Board in which they
stated that, unlike Austrian citizens, they had been granted family allowance only for a short
period of time. In the first case, the father is an Austrian citizen, the mother a Colombian
citizen, the couple married 6 years ago and has lived in Austria since then; also their son
was born in Austria. In the second case, the mother and the father originated from South
Tyrol and are therefore citizens of the European Union who have lived, completed their uni-
versity studies and worked in Austria. Both children were born in Austria. In both cases, the
family allowance was granted only for short periods - from a few months up to three years -
without explanation. Austrian citizens, however, receive family allowance on a regular basis
and without limitation until the child's eighteenth birthday.

According to the complainants' view - which was not contested by the Federal Ministry -
they were requested to submit documents from the competent tax authority several times,
on the ground that the complainants are not Austrian citizens and the authority therefore
entitled to request the submission of relevant documents, whenever necessary. Quote:
‘There is no law that prevents us from doing that.'

In 1972, Austria ratified the Convention on the Elimination of All Forms of Racial Discrimina-
tion (CERD). This Convention commits Austria and its authorities 'to prohibit and to elimi-
nate all forms of racial discrimination and to provide for effective remedies against acts of
racial discrimination'.

The European Convention on Human Rights and Fundamental Freedoms, enjoying consti-
tutional rank in Austria, prohibits discrimination on the basis of 'race' or national origin.

The BVG betreffend das Verbot rassischer Diskriminierung (Federal Constitutional Law
Concerning the Prohibition of Racial Discrimination) prohibits all kinds of ‘racial' discrimina-
tion. Pursuant to the recent case law of the Austrian Constitutional Court this Law prohibits
legislation and execution to make differentiations between foreigners on no objective
grounds. A difference in treatment of foreigners is only admissible if it is based on objective
grounds and not arbitrary (Berka, Art. 7 B-VG (Federal Constitutional Law) in Rill/Schéaffer
(editors), Bundesverfassungsrecht Kommentar, marginal number 24 with further reference
to the case law).

Art. 12 of the EC Treaty prohibits any discrimination of EU citizens on the ground of nation-
ality. With regard to welfare law, Art. 3 of Regulation (EEC) number 1408/71 provides that
persons resident in the territory of one of the Member States to whom this Regulation ap-
plies are subject to the same obligations and enjoy the same benefits under the legislation
of any Member State as the nationals of that State. This prohibition of discrimination applies
in particular to family benefits.

In the course of the investigation procedure of the Ombudsman Board, the competent
Bundesministerin flr Soziale Sicherheit, Generationen und Konsumentenschutz (Federal
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Minister of Social Security, Generations and Consumer Protection) justified the several
short periods for which family allowance was granted in one case as follows: 'With respect
to the circumstances of the case (entry of the child's mother in August 1999, birth of the
child in April 2000), links of the child's mother with the original family broken due to the big
distance between Austria and Colombia, adjustment to a totally different cultural environ-
ment) it could not be excluded beforehand that Ms ... - albeit not definitely - leaves the
country and returns to her family.'

In the Ombudsman Board's view, this explanation can by no means justify the limitation of
the claim to family allowance, since it is based on mere speculations which do not justify a
difference in treatment between foreign and Austrian recipients of family allowance. There
are and there were no circumstances indicating that the family would leave Austria and the
conditions for the receipt of family allowance be lifted. The second complaint concerned
parents who were both Italian citizens and therefore also citizens of the European Union
and who had been living in Austria without interruption for 19 and 15 years, respectively.
Their residence is clearly 'consolidated' and does not justify any difference in treatment
compared with Austrian recipients of family allowance.

Only if there are objective grounds which indicate that it is much more likely that the condi-
tions for receiving family allowance are lifted — e.g. in the case of a temporary residence
permit for Austria — a limitation would be objectively justified. Discretionary or too tight re-
view periods set by the competent authority in respect of family allowances must therefore
be considered as arbitrary; they infringe the right to equal treatment of foreign recipients of
family allowance under Austrian constitutional and, in the case of citizens of the European
Union, also under European Community law.

In its meeting of October 13, 2006, the Ombudsman Board therefore agreed by unanimity
that the limitations of the claims to family allowance represent grievances in the administra-
tion of public affairs in both cases. The uncontested statement of the competent secretary
of the tax authority that there is no law prohibiting the authority to require non-Austrian re-
cipients of family allowance to submit supporting documents on a regular basis represents
another grievance.

In order to remedy that grievance, the Ombudsman Board recommended the authority to
ensure by issuing instructions that the review periods for all family allowance procedures
are determined in an appropriate manner to prevent any unjustified difference in treatment
between Austrian citizens and citizens of the European Union on the one and third-country
citizens on the other hand. In a case where family allowance was granted on a limited ba-
sis, the Ombudsman Board recommended that the authority give objective reasons for its
decision.

Furthermore, it was recommended to improve information for foreign petitioners in cases
where additional documents have to be submitted and to prompt staff of the tax authority -
benefit agency to refrain from statements that might be considered as discrimination on ac-
count of nationality.

In this connection, the Federal Ministry informed the Ombudsman Board that in both cases

the tax authorities would be instructed to set limitations as in comparable cases involving
only Austrian citizens.
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Furthermore, the Federal Minister informed the Ombudsman Board that the tax authorities
had been instructed, on the basis of the new legal situation in force since the beginning of
2006, to grant the right to family allowance to holders of a residence card (NAG-Karte),
which documents the legal residence of foreign nationals, for the time of validity of that resi-
dence card and to limit the claim to family allowance accordingly.

5.10.2.2. Family benefits for children of third-country nationals

Ms. N.N., staff member of an advisory centre of the Caritas, applied to the Ombudsman
Board in August 2006, because the child care benefit for children, born in Austria, of third-
country women holding valid residence permits had not been granted automatically from
the birth of the child, but only from the time at which a valid residence permit had been is-
sued for the newborn. The family allowances had not been paid out retroactively from the
birth of the children. The same problem arises in connection with the payment of the family
allowance.

With this problem, which caused a great deal of upset and was therefore the focus of public
debate, the Ombudsman Board turned to the Bundesministerin flir Soziale Sicherheit, Gen-
erationen und Konsumentenschutz (Federal Minister of Social Security, Generations and
Consumer Protection).

Sect. 2 para. 1 subpara. 5 of the Kinderbetreuungsgeldgesetz (KBGG - Austrian Law on
Childcare Allowance) provides, inter alia, that the respective parent and the child legally re-
side in Austria pursuant to Sects. 8 and 9 NAG (Niederlassungs- und Aufenthaltsgesetz -
Austrian Settlement and Residence Act) and that, pursuant to the wording of the legal
bases (Sect. 20 para. 2 in connection with Sect. 21 paras. 2 and 4 NAG), the residence is
legal not earlier than from the date of issuance of the residence permit. Apparently, the leg-
islator (NAG) has knowingly taken the risk that a child born in Austria, whose mother is a
third-country national with a valid residence permit, is firstly, i.e. until the issuance of the re-
spective residence permit, born in 'illegality’. According to the Ombudsman Board, this
does, however, not mean that it was necessary to apply the judgments and evaluations un-
der aliens' legislation automatically to the sphere of childcare allowance. In the light of the
‘principle of social application of the law' and pursuant to the purpose of the benefits
claimed, Sect. 2 para. 1 subpara. 5 of the Austrian Law on Childcare Allowance could have
been interpreted as meaning that childcare allowance for foreign children born in Austria
may be granted retroactively from their birth. This was, however, expressly excluded by the
decree GZ BMSG-524410/0059-V/3/2006.

Meanwhile, this formally admissible, but extremely unsatisfactory application of the law has
been remedied by a legislative amendment. The Austrian Law on Childcare Allowance and
the Familienlastenausgleichsgesetz 1967 (Austrian Family Relief Act) have been amended
by Federal Law Gazette 168 | 2006, which has come into force with retroactive effect from
July 1, 2006. This amendment provides that children of foreigners born after a residence
permit pursuant to the Austrian Settlement and Residence Act has been granted to their
parents or children of asylum seekers are entitled to family allowance and childcare allow-
ance subsequent to maternity allowance if the children's right of residence is finally proved.
Thus, delays in the issuance of residence cards will not result in a definitive loss of claims to
family benefits in the future.

106



Austrian Ombudsman Board — UPR submission — Austria — January 2011 - documentation

5.10.2.3. Efficient prosecution of discriminatory job and housing ad-
vertisements?

ZARA (ZARA is a team of professionals specialized in assisting people individually in the
process of resolving racist experiences; note of the translator) has filed more than one hun-
dred complaints with respect to discriminatory job and housing advertisements in Austrian
daily newspapers or on Internet portals with the competent Municipal District Offices and
sharply criticised advertisements of media enterprises and potential employers. Example:
'Salesperson for shoe salon wanted. Only Austrian." OR: 'Only Austrian citizens'. ZARA
turned to the Ombudsman Board with the request to review the advertisements.

Both Sect. 24 Gleichbehandlungsgesetz (Austrian Federal Equal Treatment Act) and Art. IX
para. 1 subpara. 3 EGVG (Einfuhrungsgesetz zu den Verwaltungsverfahrensgesetzen - Act
on the Introduction of the Administrative Procedure Act) provide that discriminatory job
and/or housing advertisements are to be penalized by the district administrative authorities.

Pursuant to Sect. 24 Gleichbehandlungsgesetz (Austrian Federal Equal Treatment Act),
Federal Law Gazette number 66/2004, employers and/or employment agencies who adver-
tise jobs in a discriminatory way are liable to pay fines of up to € 360,- to be imposed by the
district administrative authorities upon request of the job applicant or the Ombudsperson for
Equal Opportunities. The competent authority informed ZARA that complaints lodged on the
basis of this provision cannot be processed.

The Ombudsman reviewed the case and came to the conclusion that ZARA had no right to
apply for sanctions resulting from discriminatory job advertisements under the Federal
Equal Treatment Act. The federal legislature has described exhaustibly the number of per-
sons and bodies entitled to apply for a review of discriminatory acts and has thus also de-
termined that petitions of third parties based on Sect. 24 of the Federal Equal Treatment Act
are irrelevant. However, the Municipal District Offices have to examine ex officio alleged
violations of the prohibition of discrimination pursuant to Art. IX para. 1 subpara. 3 EGVG
(EinfGhrungsgesetz zu den Verwaltungsverfahrensgesetzen - Act on the Introduction of the
Administrative Procedure Act). The Ombudsman Board has therefore ex officio initiated a
investigation procedure in which it examined the discriminatory acts at issue.

Pursuant to Art. IX para. 1 subpara. 3 EGVG 'persons who unjustifiably discriminate against
persons or restricting their access to public places or services on the grounds of their race,
colour, national or ethnic origin, religion or belief or disability are liable to pay fines of up to
ATS 15,000 to be imposed by the district administrative authorities.

According to the information available to the Ombudsman Board so far, 122 complaints with
respect to alleged violations of Art. IX para. 1 subpara. 3 EGVG were filed between January
2, 2005 and mid-September 2006. Five cases were concluded, without possibility of appeal,
by the imposition of fines by October 2006. In one case, no fine was imposed. A few other
pending cases were referred to other Municipal District Offices for jurisdiction reasons. 107
cases were closed; the Ombudsman Board will clarify by inspection of the relevant adminis-
trative records, which were transmitted on January 17, 2007, whether this is justified or jus-
tifiable.
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With respect to the mere warning provided as the mildest sanction in the Federal Equal
Treatment Act, the Ombudsman Board expressed doubts as to the effective execution of
this provision. There is no nation-wide database or review possibility in Austria providing
information about whether a warning has been addressed to an employer or an enterprise
before. It also seems doubtful whether a mere warning is in conformity with the obligation to
impose dissuasive and effective sanctions provided in Art. 6 para. 2 of Directive 76/207
EEC, as amended by Directive 2002/73/EC (see Sturm, Richtlinienumsetzung im neuen
Gleichbehandlungsgesetz und Gleichbehandlungskommissions- / Gleichbehandlungs-
anwaltschaftsgesetz, RdA 2004, pp. 574 et seq., FN 30).

5.10.3. Discrimination on the ground of illness or disability

5.10.3.1 Prohibition to use public transport in the case of compulsorily
notifiable disease

In its 29" Report to the National Council and the Federal Council the Ombudsman
Board reported about its official review of the prohibition to use public transport in the case
of compulsorily notifiable disease and pointed out that legislative action is required in this
connection. Not only the Vienna Public Transport Department and the 'Verkehrsbund Ost
Region' (a union of all Viennese and peripheral public lines that controls the rates and time
tables) generally exclude persons suffering from a compulsorily notifiable contagious dis-
ease from transportation - irrespective of whether there is a danger for other users of the
transport services offered.

In the course of its official review, the Ombudsman Board compared and systematically re-
viewed the relevant legal bases for the transportation of persons. Furthermore, it obtained a
medical opinion to clarify which diseases bear an actual risk of contagion in public transport
vehicles. On the basis of these investigations, the Ombudsman Board concluded that only
open pulmonary tuberculosis bears a direct risk of contagion for other persons in public
transport vehicles. In the case of all other existing and compulsorily notifiable infectious dis-
eases there is no direct risk potential in means of public transport, taxis, leased cars etc.
The Ombudsman Board is therefore of the opinion that an exclusion of all these persons
from carriage in public service vehicles on the basis of legal provisions and/or transport
conditions constitutes a discrimination on the basis of a disease. The Ombudsman Office
addressed the competent Federal Minister for Transport, Innovation and Technology and
recommended an amendment of the transport conditions.

Meanwhile, the Federal Minister for Transport, Innovation and Technology has announced
that Sect. 3 of the Kraftfahrliniengesetz-Durchfiihrungsverordnung (Implementing Regula-
tion to the Federal Law on the Scheduled Transportation of Persons with Motor Vehicles)
will be amended as meaning that a person may be excluded from transportation only if pur-
suant to federal legislation (Epidemiegesetz 1950 - Law on Epidemic Diseases of 1950 in-
cluding regulations) there is a risk of contagion.

Furthermore, the Ombudsman Board informed the transport undertakings participating in
the public transport association about its efforts and requested them to apply for an
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amendment of any deviating transport conditions within the meaning of the above-
mentioned regulation.

At the same time, also 'Wiener Linien' (Vienna Public Transport Department) declared that it
would be appropriate to bring the wording of their transport conditions into line with the sug-
gestions of the Ombudsman Board. They promised the Ombudsman Board to bring up this
issue also within the 'Verkehrsbund Ost Region' (a union of all Viennese and peripheral
public lines that controls the rates and time tables). As at this report’s press date, no results
of these initiatives have been yet available to the Ombudsman Board.
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5.10.3.2 Sign language interpreter for deaf people
as requirement for a fair trial

Ms. N.N. is a social worker who turned to the Ombudsman Board with the following prob-
lem: Her client, Mr. N.N., is a disabled person who was dismissed by his employer. The
employer had filed an application for approval of the planned dismissal with the Bundes-
sozialamt (Federal Social Welfare Office), Vienna Office, pursuant to Sect. 8 Behin-
derteneinstellungsgesetz (Federal Act on Hiring Disabled Persons). In these proceedings
the employee has party status under the relevant legislation. In the proceedings before the
Commission on Persons with Disabilities, her client had been granted permission to be ac-
companied by a staff member/labour trainer' of WITAF (Wiener Taubstummen—Fursorge—
Verband - a Viennese welfare association that provides help to deaf people), but had not
been given adequate opportunity to present his view through the assistance of a sign lan-
guage interpreter.

In its statement to the Ombudsman Board, the Bundessozialamt (Federal Social Welfare
Office), Vienna Office, pointed out that according to constant administrative practice the
disabled has to be provided with the services of a sign language interpreter in oral hearings
about his extended employment protection pursuant to Sect. 8 Behinderteneinstellungsge-
setz (Federal Act on Hiring Disabled Persons). In the proceedings at issue, the invited in-
terpreter cancelled his appointment at short notice due to illness. The oral hearing was con-
ducted in the presence of Mr. N.N., his companion in life, his 'labour trainer' which acts as
contact person in the case of problems and conflicts at work and her colleague trained in
sign language. The chair of the hearing was aware of the unsatisfactory situation, decided,
however, against the adjournment of the hearing — seemingly in the employee's interest —
and for the immediate conduct of settlement talks.

The review conducted by the Ombudsman Board was used as a reason in talks between
the Bundessozialamt (Federal Social Welfare Office) and WITAF as responsible 'labour
training' institution to make a clear distinction of the service at issue and labour proceedings
pursuant to Sect. 8 Behinderteneinstellungsgesetz (Federal Act on Hiring Disabled Per-
sons). In the future, it must be ensured that deaf persons will be provided with the services
of a qualified sign language interpreter. In the case of cancellations at short notice, the re-
spective hearing must be adjourned.

A basic element in every fair trial is the active participation and the opportunity of persons
concerned, who are not the object but subject of the proceedings, to state their case. The
'right to good administration' pursuant to Article 41 of the Charter of Fundamental Rights of
the European Union therefore includes the right of every person to be heard, before any in-
dividual measure which would affect him or her adversely is taken. It would not comply with
the principle of a 'fair trial' to not provide persons who do not understand the language of
the proceedings with the services of an interpreter (see Hauer/ Leukauf, Handbuch des
Osterreichischen Verwaltungsverfahrens, 2003, p. 430).

Accordingly, Sect. 39 AVG (Allgemeines Verwaltungsverfahrensgesetz - General Adminis-
trative Procedure Act) provides that a party or a person to be heard who does not under-
stand German, is deaf-mute, deaf or mute shall be provided with the services of an inter-
preter, where necessary. The tasks of a 'labour trainer' should be clearly distinguished from

110



Austrian Ombudsman Board — UPR submission — Austria — January 2011 - documentation

those of a qualified interpreter. Therefore, qualified sign language interpreters must be ap-
pointed in proceedings which directly affect the rights of deaf or hard of hearing people.

5.10.3.3 Barrier-free access to open-air metro

Pursuant to Art. 7 para. 1 B-VG (Bundesverfassungsgesetz - Austrian Federal Constitution)
the Republic of Austria commits itself to ensuring the equal treatment of disabled and non-
disabled persons in all spheres of everyday life. A number of measures must be taken to
ensure the effectiveness of the respective constitutional provisions. For many people the
use of public transport is an important sphere of their everyday lives. The Bundes-
Behindertengleichstellungsgesetz (Federal Act on Equal Treatment of Disabled Persons)
contains the obligation to make all trains barrier-free accessible until 2016.

The open-air metro in the Vienna metropolitan area has become an essential factor for the
mobility of many people. Unfortunately, only some open-air metro stations provide an easy
train access for people with disabilities. Many open-air metro stations on the main route in
Vienna, like Traisengasse, Sudbahnhof, Sidtiroler Platz und Matzleinsdorferplatz, do not
provide barrier-free access for people with disabilities. The same applies to important sta-
tions like Ganserndorf or Korneuburg in the wider metropolitan area of Vienna.

The Ombudsman Board therefore referred the problem ex officio to OBB (Osterreichische
Bundesbahnen - Austrian Federal Railways) which confirmed in their statement of
March 10, 2006 that the Vienna open-air metro network plays an important role in public
transport and that attempts were made to provide barrier-free access to trains for people
with a health disability in all main stations of the open-air metro network in Vienna and in
provincial and district capitals. OBB (Osterreichische Bundesbahnen - Austrian Federal
Railways) hope that the participating provinces and municipalities will make adequate con-
tributions to finance the project. OBB (Osterreichische Bundesbahnen - Austrian Federal
Railways) announced that the stations specifically mentioned by the Ombudsman Board will
be integrated in conversion concepts within the Vienna Central Station project. Also the sta-
tions in the district capitals Ganserndorf and Korneuburg will be provided with barrier-free
access to trains after the necessary funds have been provided.

On December 7, 2006, OBB (Osterreichische Bundesbahnen - Austrian Federal Railways)
submitted a phased plan to be drawn up pursuant to Sect. 19 para. 10 Bundes-
Behindertengleichstellungsgesetz (Federal Act on Equal Treatment of Disabled Persons),
which determines the barrier-free design of the infrastructure and sets clear targets. As a
second step, barriers, which people who are reduced in their mobility are still facing, will be
removed in local and long-distance transport, intercity buses operated by Postbus AG, in
stations and on the homepage of OBB in 3-year steps until 2015.

The newly adopted Bundes-Behindertengleichstellungsgesetz (Federal Act on Equal
Treatment of Disabled Persons) contains the obligation to make all trains barrier-free ac-
cessible until 2016. Against this background and in view of the right of people with a disabil-
ity of health to equally and independently participate in all spheres of life, as laid down by
Art. 7 para. 1 B-VG (Bundesverfassungsgesetz - Austrian Federal Constitution), which is
formulated as a 'Staatszielbestimmung' (a provision defining the pertinent aims of the
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State), the Ombudsman Board calls for a fast implementation of barrier-free access and
participation in public transport for people with disabilities.

5.10.3.4 Ticket-vending machines of OBB

In many train stations in Austria, tickets can only be bought from ticket-vending machines
before the journey. Mr. N.N.'s vision is substantially impaired. He has great difficulties in
buying tickets from ticket-vending machines. He cannot buy tickets unassisted. If no other
passenger helps him/her, he/she is forced to travel without a valid ticket and to pay the
higher fare. Mr. N.N. and many other old people turned with this problem also to the Om-
budsman Board.

The technical environment of today goes beyond the capabilities of elderly people. In addi-
tion, ticket-vending machines are sometimes not equally accessible for everyone (e.g. peo-
ple whose vision is impaired, wheelchair users, people with learning disabilities etc.). The
Ombudsman Board turned to OBB (Austrian Federal Railways) to achieve an improvement
also for persons who are having difficulties to cope with modernisation. The Ombudsman
Board rightly considers that for economic reasons it is inappropriate to use staff in all OBB
stations who are responsible for the advance sale of tickets. Therefore the Ombudsman
Board agreed with the proposal of the Kriegsopfer- und Behindertenverband (Association of
War Victims and Disabled Persons) to expand existing distribution channels and to sell tick-
ets e.g. also via tobacconists or lottery collectors, as it is being done partly by the sale of
'Streifenkarten’ (tickets for multiple journeys) of 'Wiener Linien' (Vienna Public Transport
Department).

In its statement to this proposal, OBB (Austrian Federal Railways) informed the Ombuds-
man Board that the proposal could not be put into practice, because the ticket-vending ma-
chines would already offer a high level of user friendliness. It also pointed out that training in
the use of these machines would be offered by OBB staff. The Ombudsman was given the
assurance that no additional fare would be charged if unaccompanied people with a disabil-
ity of health buy their tickets from the conductor.

The statement issued by OBB is unsatisfactory for us. Therefore, the Ombudsman Board
will continue its work with respect to customer-friendly and user-friendly ticket-vending ma-
chines also for people with disabilities or reduced abilities.

5.10.3.5 Trains for people with special needs

Mr. N.N. suffers from incontinence and hepatitis C and has to travel from Styria to the All-
gemeines Krankenhaus Wien (AKH — Vienna General Hospital) very often. For this pur-
pose, he often takes an Austrian Federal Railways train to get there. Most trains have com-
partments for passengers with disabilities. However, they can be fully looked into from out-
side and only very few have curtains. Due to his incontinence, the complainant must often
change special trousers and/or special padding in the compartment, since the train toilets
offer too little space. It would ease the situation considerably if at least curtains could be
installed in compartments for disabled passengers, since the current situation is unbearable
for him and other passengers.
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OBB (Austrian Federal Railways) informed the Ombudsman Board in its statement that it
was not possible to adjust compartments for disabled persons to the needs of persons suf-
fering from incontinence by fitting hygiene facilities. Curtains would have to be removed
from all compartment coaches for hygienic reasons. Between Vienna and Graz trains would
operate which had wheelchair carriages with sufficiently large toilets. For the time being,
OBB (Austrian Federal Railways) operate a total of 32 barrier-free and/or user-friendly
wheelchair carriages on all routes. The stations Graz Hauptbahnhof and Wien Stidbahnhof
were equipped with barrier-free toilets; the increase of their offers for people with disabilities
or diseases was very much in progress.

Sometimes, they seem to lack creativity to fulfil simple requests, e.g. by installing easily to
fix and easily removable curtains.

5.10.3.6 No fare reduction for invalidity pension-
ers

Several pensioners turned to the Ombudsman Board, since they received invalidity pen-
sions or old-age pensions, but were not entitled to reductions when using public transport.

The Ombudsman Board has advocated the introduction of public transport fare reductions
of public transport for people receiving pensions due to reduced working capacity for a long
time, since persons who are forced to give up their profession for health reasons are in
most cases financially worse off, despite receiving pension benefits, than old-age pension-
ers who are entitled to fare reductions (see last report of the Ombudsman Board to the Na-
tional Council and the Federal Council in 2005, p. 362).

The non-granting of fare reductions to invalidity pensioners is even less understandable if
they had been granted a fare reduction pursuant to Sect. 48 para 5 BBG (Bundesbehin-
dertengesetz - Federal Act on Incapacitated Persons) before they received the invalidity
pension and lost it after their retirement. Sect. 48 para. 5 BBG provides a fare reduction for
protected disabled people within the meaning of the BEinstG (Behinderteneinstellungsge-
setz - Federal Act on Hiring Disabled Persons) from a degree of disability of at least 70%.
By receiving an invalidity pension the pensioner loses his protection pursuant to the BE-
instG and therefore also his entitlement to a fare reduction pursuant to Sect. 48 para. 5 of
that Act.

According to the Bundesministerin flir Soziale Sicherheit, Generationen und Konsumenten-
schutz (Federal Minister of Social Security, Generations and Consumer Protection) the
competent ministries are currently negotiating the financial coverage for fare reductions for
disability or invalidity pensioners. The outcome of these negotiations is not foreseeable for
the Ombudsman Board.

113



Austrian Ombudsman Board — UPR submission — Austria — January 2011 - documentation

5.10.3.7 Fragmented procedures for people with
disabilities

The Ombudsman Board has pointed out for many years that fragmented procedures pose a
difficulty for people with disabilities and their relatives (see the 29th Report of the Ombuds-
man Board to the National Council and the Federal Council in 2005, p. 366).

Also in that reporting year, the Ombudsman Board was faced with many complaints of per-
sons concerned. It provided help in connection with purchases or adaptations (see Case
Section, Chapter on People with Disabilities and Austrian laws on protection for special vic-
tims, p. 212, point 10.1.3, German version).

5.10.4. Discrimination on the ground of age

5.10.4.1 Nobody responsible for alleged discrimination on the ground
of age?

Ms. N.N. is 57 years old and has been working as a bank official for BAWAG-PSK for 38
years. The complainant was informed by her superior one day that she would be trans-
ferred from the following week onwards to a 'staff development pool' and therefore not per-
form fixed duties at a specific place, but work as a 'reserve pool employee' at different
places, depending on the respective requirements and in the case of capacity bottlenecks.
BAWAG-PSK stated that the measure was justified, because headquarters staff had to be
cut. The complainant was chosen, because she was the oldest staff member in her working
area. Later, she heard that three other colleagues, who were the oldest staff members of
their working areas, were chosen to be redeployed to that pool. Neither her superior nor the
works council had been informed about that measure.

As the complainant did not want to agree to her transfer, she was faced with the alternative
of accepting the measure or agreeing to a reduction of her weekly working hours and pay to
60% and of retiring as soon as possible. After the employer's initial refusal, she was pro-
vided with the documents she had requested in this connection. They included, among oth-
ers, an 'application for a reduction in weekly working hours' and a draft of the decision
granting the application.

Since the employer requested a reply from the complainant within a few days, she immedi-
ately turned to several members of the Federal Equal Treatment Commission, which is re-
sponsible for the public service, and to the Anwaltschaft Gleichbehandlung-Bund flr
Bundesbeamte (Ombudsman for Equal Treatment of Federal Officials) in the Federal Minis-
try of Finance. All these bodies, however, declined a treatment of her complaint on the
grounds that they were not responsible for public employees working for hived-off undertak-
ings. The complainant then turned to the Anwaéltin fir Gleichbehandlung in der Arbeitswelt
(Ombudsman for Equal Treatment in the World of Work), responsible for the private sector
of commerce and industry, who also declined a treatment of her complaint on the same
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grounds, but then took action for the complainant without finally resolving the responsibility
issue.

In most cases of alleged discrimination, the competent bodies must take immediate action.
This also applies to the present case: The reduction in weekly working hours announced by
the employer and rejected by the complainant and/or the envisaged transfer to a pool was
to be implemented with immediate effect. The Bundes-Gleichbehandlungsgesetz (Federal
Act on Equal Treatment in the Public Service) provides a range of contact points for these
cases: Equal opportunities advisors act as first contact points in the individual sectors. Their
tasks include the treatment of requests, complaints or notices. They are, in particular, enti-
tled to immediately and directly lodge disciplinary notices with the competent civil service
authority (Sect. 27 para. 4 of the Federal Act on Equal Treatment in the Public Service).

The Federal Equal Opportunities Commission of the Bundesministerium fir Gesundheit und
Frauen (Federal Ministry of Health and Women) and the other institutions established pur-
suant to the Bundes-Gleichbehandlungsgesetz (Federal Act on Equal Treatment in the Pub-
lic Service) are responsible for protecting federal officials against discrimination. The com-
plainant is a staff member of the Osterreichisches Postsparkassenamt which is supervised
by the Federal Ministry of Finance. In its statement to the Ombudsman Board, the compe-
tent department of the Bundesministerium fr Gesundheit und Frauen (Federal Ministry of
Health and Women) did not contest that Ms. N.N. had actually spoken to members of the
competent Federal Equal Treatment Commission, but also stressed that no action had been
taken, because no formal application had been filed. Furthermore, the following information
was given about the general approach in the case problems of jurisdiction. 'If a problem of
jurisdiction arises between the Equal Opportunities Commission for the Federal Public Ser-
vice and the private sector — e.g. in the case of hived-off undertakings with respect to the
different personnel structures — the senate discusses and decides on the jurisdiction pursu-
ant to the respective Outsourcing Act.' Unfortunately, the Outsourcing Act at issue is silent
about the applicability of the Bundes-Gleichbehandlungsgesetz (Federal Act on Equal
Treatment in the Public Service).

In the Ombudsman Board’s view, this explanation is far from satisfactory. The provision of
prompt advice and help must not fail because of questions of jurisdiction. In the present
case, the complainant is an official who was assigned for service to a hived-off undertaking.
She was employed under public law by the Austrian government also after the hiving-off of
Postsparkasse. As a result, the equal opportunities institutions would have had jurisdiction
over her case.

The Ombudsman Board stepped into the breach for the complainant, reviewed the case
and came to the conclusion that the approach of the Postsparkassenamt as her employer
had been illegal, because material procedural rules, which must be complied with in the
case of transfer, had been ignored:

In each case of transfer in the interests of the service, officials must be enabled to raise ob-
jections within two weeks (Sect. 38 BDG - Beamtendienstgesetz - Civil Service Act). Since
the complainant was not only employed under public law, but also assigned to a hived-off
undertaking (‘'split employment'), she was protected against her transfer under both public
service regulations and the works constitution. The latter preserves older employees
against a deterioration of their situations. Sect. 105 para. 3 ArbVG (Arbeitsverfassungsge-
setz - Labour Constitution Act) provides that older employees must be granted special pro-
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tection in view of the fact that their employment has been uninterrupted and lasted for many
years and that their age is expected to make their reintegration in the labour market difficult.
Furthermore, transfers which result in a deterioration in the working conditions, require the
approval of the works council (Sect. 101 ArbVG - Arbeitsverfassungsgesetz - Labour Con-
stitution Act), which had not been obtained in advance.

In general, neither BAWAG-PSK, to which the officials of Postsparkasse were assigned for
service, nor the Postsparkassenamt, which functions as civil service authority and person-
nel office for the outsourced officials, is entitled to discriminate people on the ground of age.
Sect. 17 of the Gleichbehandlungsgesetz (Federal Equal Treatment Act, which applies to
the private sector), Federal Law Gazette | number 66/2004, provides nobody must be dis-
criminated, directly or indirectly, on the ground of age in connection with his/her employ-
ment. Sect. 13 Bundes-Gleichbehandlungsgesetz (Federal Act on Equal Treatment of Dis-
abled Persons), Federal Law Gazette number 100/1993, as amended by Federal Law Ga-
zette | number 65/2004, provides the same for the public service.

In the ORF (Austrian Broadcasting Company) programme 'The Ombudsman — Equal Pro-
tection for All under the Law' of December 2, 2006, the situation of Ms. N.N. was presented
and discussed with a representative of the Equal Opportunities Commission, which is re-
sponsible for the private sector. The other invited representatives of the Federal Ministry of
Finance or the Federal Equal Treatment Commission, which is responsible for the public
service, did not take part in that discussion. On the eve of the programme, BAWAG-PSK
rejected the claim of discrimination on account of age in writing. Shortly before that, how-
ever, BAWAG-PSK had informed the complainant that the envisaged measure would not be
implemented and had offered her a transfer to another department. The complainant finally
agreed to that measure.

Finally, we would like to point out the following in connection with this case: Under the EU
discrimination directives the Member States are obliged to establish independent bodies for
the protection of persons who have been subject to discrimination, which deal with com-
plaints, review cases, give recommendations, carry out research on discrimination and per-
form proactive public relations work. The directives expressly provide that these bodies may
be part of an independent institution that is responsible for the protection of human rights or
the rights of individuals (e.g. Art. 13 of the EU Directive on Racism at national level; see
also the 29th Report of the Ombudsman Board to the National Council and the Federal
Council, page 307). With the adoption of the 'Paris Principles' - Principles relating to the
status of national institutions (GV-Res.48/134, 1993)" in 1993, the United Nations estab-
lished quality standards for independent, autonomous, non-judicial human rights bodies.
The criterion of independence, however, does not apply to the institutions established by
the Austrian laws on equality.

Both the equal opportunities commissions for the public service and the private sectors and
the ombudspersons for equal opportunities are established within the Bundesministerium
fir Gesundheit und Frauen (Federal Ministry of Health and Women), which pays the per-
sonnel and operating expenses from its budget. This case shows how important the provi-
sion of prompt and qualified advice to persons concerned is. At present, there is only one
ombudsperson responsible for the protection against discrimination in the private sector
(protection against discrimination on the basis of sex excepted) in all federal government
institutions. Also only one ombudsperson has been made responsible for discrimination on
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the ground of ethnicity, in social protection, in the residential and education sector and in
other sectors in all federal government institutions. At present, both share one employee.
This lack of personnel shows that there is still a long way to go to establish efficient and ef-
fective protection against discrimination.

The creation of the possibility in the Constitution to integrate the management of 'lawyers of
the public', as e.g. the Equal Opportunities Advisors, into the Ombudsman Board, as pro-
vided in the Government programme for the XXIII. legislative period, is therefore to be wel-
comed.

5.10.4.2 Expensive bus ride within a school excursion

Mr. N.N. is a teacher in a gymnasium (secondary school). Within a school excursion with
15-year old pupils, each pupil had to pay the full fare of € 6.60 for a bus ride of less than 20
km, since no reduction was possible. As opposed to rail travel (Vorteilscard), no general
reduction is granted to young people over 15 for rides on buses of the Austrian Federal
Railways. Pupils and/or young people over 15 must pay the full adult fare on all routes, ex-
cept from and to the school, on which school commuting by public transport is free.

The Ombudsman Board has turned with this problem to both the competent Bundesminis-
terin fur soziale Sicherheit, Generationen und Konsumentenschutz (Federal Minister of So-
cial Security, Generations and Consumer Protection) and to the management of the Aus-
trian Federal Railways and managed to ensure in a first step that these issues are dis-
cussed in the negotiations with the transport companies. The outcome of these negotiations
is uncertain.

5.10.5. Discrimination on the ground of social status

5.10.5.1 No electronic health card for social assistance recipients

Mr. N. N. is currently a social assistance recipient. As social assistance recipient he is not
provided with an e-card as all other benefit recipients, but a specific paper-based health-
care voucher with which he can go to the doctor's if he becomes sick. Mr. N. N. feels hu-
miliated by having to present this garish yellow healthcare voucher at the doctor's, thereby
unnecessarily showing that he is a social assistance recipient.

The fifty-sixth amendment to the ASVG (Allgemeines Sozialversicherungsgesetz - General
Social Insurance Act) (Federal Law Gazette | 172/1999) created the legal bases for the in-
troduction of the e-card, which was introduced throughout Austria in 2005. The idea of the
e-card was to simplify administration by electronic engineering and facilitate access to
medical services for patients. The persons insured do not have to produce a paper-based
healthcare voucher anymore when they go to the doctor's office. Such certificates had to be
ordered from many insurers only in the event of illness. The e-card replaces the paper-
based healthcare vouchers issued by the insurers.
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Social assistance recipients are, however, excluded from the e-card system. They do not
receive an e-card, which they can produce when at the doctor's, but, in the event of iliness,
a paper-based healthcare voucher which they have to produce at the doctor's office. This
makes access to medical services more difficult for persons concerned in the following re-
spects: On the one hand, they have to apply for healthcare vouchers to the social benefits
agency as 'supplicants'. On the other hand, they are forced by the production of the garish
yellow paper-based healthcare voucher to disclose to the public that they are social assis-
tance recipients. As the case of Ms. N.N. shows, this is perceived as humiliating and dis-
criminatory by people concerned and may have the effect that people do not go to the doc-
tor's, because they do not want to disclose their financial situation.

Also the President of the Austrian Medical Association, Dr. Reiner Brettenthaler, speaks of
'social harm' inflicted upon social assistance recipients in the medical sector. This 'insensi-
tive' approach tends to make access to medical services more difficult for a large group of
approximately 20000 persons, who, in addition, have increased medical needs, as experi-
ence has shown. As a result, there is a risk that people are afraid of being looked down on
because of their social status. It might, however, also be that shame and the fear of enter-
ing the doctor's office could keep them from going to the doctor's, which would run counter
to the idea of solidarity (see press release of August 29, 2005 of the President of the Aus-
trian Medical Association, Dr. Reiner Brettenthaler, on the homepage of the Austrian Medi-
cal Association).

Pursuant to Art. 14 ECHR the enjoyment of the rights and freedoms set forth in this Con-
vention shall be secured without discrimination on any ground such as, in particular, social
origin, property or other status. Likewise, Art. 21 of the Charter of Fundamental Rights pro-
hibits, inter alia, discrimination on the ground of social origin.

In the opinion of the Ombudsman Board, there is no objective reason why social assistance
recipients (and recipients of emergency assistance) are treated differently from other benefit
recipients and why these persons are exposed to a humiliating situation and forced to dis-
close personal information. Also the different ways of funding the medical expenses provide
no justification for this different treatment. The refusal to provide e-cards to social assis-
tance recipients and recipients of emergency assistance therefore represents a discrimina-
tion on the ground of social status.

The Ombudsman Board therefore suggested to immediately abolish the yellow health in-
surance vouchers for social assistance recipients and to provide e-cards to this group of in-
dividuals like to all other benefit recipients.

In its opinion dated January 27, 2006, the Vienna City Administration Head Office informed
the Ombudsman Board that negotiations were being conducted with the Main Association
of Austrian Social Insurers and that a positive outcome of these negotiations was of great
importance also to the City Administration of Vienna.

With the sixty-sixth amendment to the ASVG (Allgemeines Sozialversicherungsgesetz -
General Social Insurance Act) (Federal Law Gazette | number 131/2006), which came into
force on July 1, 2006, the possibility was created to provide e-cards also to all social assis-
tance recipients. Thus, the foundation for the removal of discrimination in the above context
was laid and it is to be hoped that this will happen as soon as possible.
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