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EXPERT SEMINAR ON FREEDOM FROM TORTURE AND ILL TREATMENT AND PERSONS WITH DISABILITIES
Geneva, 11 December 2007

United Nations Office Geneva

REPORT

INTRODUCTION

On 11 December 2007, the Office of the High Commissioner for Human Rights convened an expert meeting on “Freedom from torture, cruel, inhuman or degrading treatment or punishment and persons with disabilities”, in collaboration with the Special Rapporteur on Torture, and the Committee against Torture. (See Annexure One for the list of participants).The Office prepared a background document to facilitate discussion. The Office of the High Commissioner for Human Rights organized this seminar with three principal aims:

· To facilitate the understanding of torture and other forms of ill treatment in light of the recently adopted Convention on the Rights of Persons with Disabilities

· To identify the forms of torture and ill treatment mostly affecting persons with disabilities

· To help mainstreaming the rights of persons with disabilities within the work of the SR on Torture and the United Nations Committee Against Torture. in the work of the UN human rights mechanisms;

INTRODUCTORY REMARKS

Simon Walker, OHCHR advisor on human rights and disability, welcomed all participants and briefly explained the objectives of the meeting. He then gave the floor to the Special Rapporteur on Torture, Prof. Manfred Nowak and to Ambassador Gallegos, the first Chairperson of the Ad Hoc Committee that drafted the new Convention.. 

Manfred Nowak, Special Rapporteur on Torture addressed the participants highlighting the importance of the Seminar and noting his commitment to address the question of torture and persons with disabilities in his next report to the General Assembly (September 08). He started noting the relationship between torture and disability and explained that in the exercise of his mandate and in conducting country visits he had come across cases where the infliction of torture had resulted in a physical or mental disability. He referred as well to the situation in Guantanamo where the detainees’ individual phobias had been used to induce stress and where their treatment and confinement conditions had a profound effect on the mental health of many of them. He elaborated further that certain prison conditions, interrogation techniques, or procedures which are in general permissible under international law may constitute torture and ill treatment if applied to a person with a disability
 Prof. Nowak concluded with what he identified as a “positive” example of reasonable accommodation documented during one of his country visit. He described that the director of a prison facilitated the release of a prisoner using a wheel chair, given that the characteristics of the detention facility did not enable her to leave her cell by her own means, being dependant on the assistance given by her inmates. 

Ambassador Luis Gallegos stressed the significance of the adoption of the Convention on the Rights of Persons with Disabilities (CRPD).  He suggested that the Convention was in many ways a “new universal language” and emphasized the importance and the need of treaty bodies and of other human rights mechanisms to incorporate the CRPD into their work. He underlined that the Convention recognizes all civil, cultural, economic, political and social rights and incorporates freedom from torture, given the long history of discrimination, exclusion and repression involved in the treatment of persons with disabilities. He concluded by praising the comprehensive legal framework enshrined in CRPD to protect persons with disabilities from torture and ill treatment. 
SESSION ONE – TORTURE AND ILL TREATMENT AND PERSONS WITH DISABILITIES

EXPERT PRESENTATIONS

Ms. Laurie Ahern (MDRI) presented a 10-minute video documenting the treatments inflicted on adults and children with disabilities as well as their living conditions in institutions in Serbia.  She noted that MDRI had observed children tied to beds for hours, and that MDRI had received reports that many of these children were never released from restraints.  At one facility, staff reported that a 21 year-old man was left in a crib for eleven years.  These practices, described in MDRI’s  report Torment not Treatment, qualify torture.  The video was the result of MDRI investigation undertaken in mental health and social care institutions in Serbia.
 

Mr. Eric Rosenthal (MDRI) explained that his organization had been monitoring the rights of persons with mental disabilities in 23 different countries. He referred to MDRI reports on Mexico, Argentina, Turkey, Russia and Kosovo and noted that the situation presented on the video of Serbia very much resembled the treatments and conditions in other countries.
 He noted that governments have rarely been held accountable for abuses against people with disabilities, and human rights organizations are hesitant to challenge them because they are perceived as “well-meaning” actions conducted as a form of treatment.  Mr. Rosenthal examined also the use of the long-term use of physical restraints and made the case that this practice can meet the standard for torture, as defined in Article 1(1) of the UN Convention Against Torture (CAT).  He stressed that it is a challenge to demonstrate that a practice is torture in a mental health or treatment context because the definition of torture requires “intent” to cause pain for a particular “purpose.”  Staff are assumed to have good intent, and the stated purpose of a practice is the treatment and improvement of a patient.  Mr. Rosenthal said that it is necessary to overcome the doctrine of “medical necessity” that has been established by the European Court of Human Rights.  In Herczegfalvy v. Austria, 
 the European Court upheld the long-term use of physical restraints where such practice is determined to constitute “medical necessity.”   Rosenthal called on the Special Rapporteur to repudiate the doctrine of medical necessity.  

Simply because the stated “purpose” is treatment does not mean such a practice can be justified.  Whether or not the long-term use of restraints could ever be justified as treatment, the protection against torture creates a categorical protection against the infliction of severe pain and mental anguish.   Article 1(1) of the CAT defines torture as a practice inflicted “for any reason based on discrimination of any kind.  Where a practice can be found to be discriminatory, this alone meets the purpose requirement. The definition of torture also requires intent.  Even if the stated intent is to “help,” it is obvious that leaving a person in restraints is extremely painful.  It is common for staff to tell MDRI investigators that people do not experience pain because they have a mental disability.  This is prejudice and is exactly the kind of practice that human rights law should be used to over come. Finally, Rosenthal discussed the obligation to prosecute individuals who engage in torture as required by the CAT.   This is one of the most powerful ways that international human rights law can influence behaviour and prevent further abuses.  

Ms. Nora Sveaass  (member of the Committee against Torture) explained the main elements of the definition of torture according to article 1 of CAT: (i) Pain or suffering, ii) Intent, iii) purpose iv) and the involvement of public officials or persons acting in official capacity by infliction, instigation, consent or acquiescence. She recalled the importance of the recently adopted General Comment of CAT.
 In paragraph 15, the CAT committee establishes that States bear international responsibility for acts and omissions of their officials and others in situations of custody or control such as in prisons, hospitals, and “institutions that engaged in the care of the mentally ill or disabled.” She noted further the General Comment clarified that “where State authorities or others acting in official capacity or under color of law, know or have reasonable grounds to believe that acts of torture or other ill treatment are being committed by non-State officials or private actors and they fail to exercise due diligence to prevent, investigate, prosecute and punish such non-State officials or private actors consistently with this Convention, the State bears responsibility.” Last she noted that the General Comment clarified that the “obligation to prevent torture and ill treatment under article 16 are interdependent, indivisible and interrelated”. 

With regard to the work of the CAT Committee, Ms. Sveaass noted and gave examples of its increasing interest in the area of forced institutionalization and forced medical treatment.  In the course of State parties reporting, the Committee had raised questions, concerns or made recommendations addressing: national legislation on forced institutionalization; living conditions in psychiatric hospitals and similar institutions; the use of restraints for therapeutic or disciplinary purposes, alternative treatment methods, independent monitoring bodies for psychiatric institutions, possibilities to appeal etc. In her view this seminar would help raising further questions in this area. (Her presentation is attached as Annexure two)

Ambassador Gallegos praised the important role of civil society, and in particular of persons with disabilities and their representative organizations in the Convention-making process. He noted that article 9 of CRPD on awareness-raising and fighting impunity were fundamental in combating torture and ill treatment of persons with disabilities. 

DISCUSSION

Torture and ill treatment of persons with disabilities 

Many participants agreed that the situation presented in the video constituted torture as provided in article 1 of CAT. Further some noted that situations like the one in the video were not exclusive to Serbian institutions and that it was important to start applying the torture protection framework fully to the treatments and conditions inflicted on persons with disabilities. 

During the discussion, the elements of torture - as foreseen in article 1 of CAT-, were clarified and applied to the situation described in the presentation: i) The infliction of physical or mental pain and suffering must be severe, (not extreme), ii) the intent and iii) purpose element are related, and therefore one doesn’t need to proof the existence of intent, when the purposive element is clear, (e.g. it was noted that in the context of institutionalization of persons with disabilities like the one in the video, the purpose of discrimination was present). Regarding iv) State involvement, when the act or omission takes place in a psychiatric hospital, and even if it is private-run, there is at least “acquiescence of public authorities.” It was noted that States have the obligation to ensure that public and private health institutions don’t inflict torture and ill treatment. With regard to the distinction between torture and ill treatment, the element of “powerlessness”, and not the severity of the pain or suffering, is the determining criteria to distinguish between torture and cruel, inhuman or degrading treatment. 

It was highlighted that all persons with disabilities, including those with sensory, physical, mental and intellectual disabilities where exposed to torture and ill treatment, and that there were gender dimensions to it. In relation to this, other participant noted that violence and sexual abuses of women with disabilities mainly takes place within the family. In this regard it was clarified that domestic violence was considered to fall under article 1 of CAT.

Various interventions referred to the question of medical experimentation as one of forms of torture and ill treatment inflicted on persons with disabilities, which was receiving less attention, despite its importance. One participant stressed that CRPD had taken a stricter standard than the one enshrined in the Universal Declaration of Bioethics and Human Rights (art. 7), which allowed medical experimentation without the consent of the person. Regarding medical treatments, one participant noted that not every treatment labelled as “medical” is indeed so and in fact could constitute torture and ill treatment. Another participant noted that States needed to learn about good practices of medical and other treatments available for persons with disabilities.  

Support for torture survivors
It was emphasized that survivors of torture have different needs and require different supports for their rehabilitation. Some participants noted that support for torture survivors should not be understood as psychiatric or psychological care. Some need to work, be independent and active members of society for their rehabilitation rather than any other treatment.
SESSION TWO – FORCED MEDICAL TREATMENT AND FORCED INSTITUTIONALIZATION AS A FORM OF TORTURE AND CIDT 
EXPERT PRESENTATIONS

Ms. Tina Minkowitz
 (World Network of users and Survivors of Psychiatry) focused her presentation on “Non-consensual psychiatric intervention and psychiatric detention as a form of torture and other forms of CIDT,” within the general framework of non-consensual interventions and institutionalization of persons with disabilities.  She defined non-consensual interventions as those performed without “free and informed consent”, i.e. i) by means of physical force, coercion or legal compulsion; ii) where consent is obtained through deception, misleading or no information or  iii) where there is no attempt to seek or obtain consent of the person.  She explained that psychiatric interventions without free and informed consent encompass: administration of neuroleptics and other mind-altering drugs; electroshock; psychosurgery; invasive technologies (e.g. implants); restraints and isolation; detention for an indefinite period and institutionalization. She explained as well the immediate and long-term traumatic effects of the non-consensual administration of mind altering drugs and procedures and of indefinite detention and institutionalization, and discussed the needs of survivors. 

Ms. Minkowitz outlined the legal framework relevant to address the question of torture and non-consensual medical treatment.
 She stated that any medical intervention without the free and informed consent of the person concerned violates the right to respect for physical and mental integrity. While noting the difficulties in distinguishing between torture and CIDT, she outlined factors that should be considered in characterizing treatment as torture and/or CIDT: the severity of harm, public acquiescence, context, nature of the intervention, intentionality, purpose and the presence of discrimination. Based on these factors, she argued that the following practices should be considered torture/CIDT: 1) Medical interventions on persons with disabilities against their will; 2) Medical interventions against a person’s will to control behaviour; 3) Non-consensual administration of mind-altering substances or procedures; 4) Disability based institutionalization and that 5) Indefinite detention should be considered CIDT. 

Ms. Minkowitz explained that, in the case of non-consensual psychiatric interventions, all of the factors mentioned above are present.  She emphasized that the nature of the intervention is alteration of the mind, and that non-consensual psychiatric interventions take place in a context of institutionalization and indefinite detention, inferior legal status (deprivation of legal capacity) and legalized compulsion.  She noted further that mind-altering interventions in psychiatry cause severe harm, are practiced for purposes relevant to characterization as torture (coercion, intimidation, punishment, convenience of others, changing personality and habits etc.), and cannot be considered lawful sanctions. After sharing with the group examples of individual cases, she concluded by stressing the importance of i) providing remedies to persons with disabilities whose rights are violated by non-consensual medical interventions, ii) adopting legislation prohibiting non-consensual psychiatric interventions and others qualifying as torture or CIDT, and repealing laws that permit them, iii) ensuring free and informed consent and iv) ensuring the right of persons with disabilities to exercise legal capacity. Last she stressed the importance of investigating and monitoring places where these violations may occur (i.e. psychiatric institutions, social care facilities, other institutions intended for persons with disabilities, for the elder or youth, as well as prisons, detention facilities and community mental health and community based rehabilitation programs.  (See Annexure Three for her presentation)

DISCUSSION

Forced medical treatment and forced institutionalization as a form or torture and ill treatment


On the question of forced medical treatment and forced institutionalization as a form or torture and ill treatment one participant noted that medical interventions to control behaviour or the mind may constitute torture and ill treatment. He noted that depending on the circumstances of a particular case, a medical intervention could constitute torture and ill treatment. However, he warned against drawing the general conclusion that “any” medical intervention without free and informed consent constitutes torture and ill treatment.
  In this regard, another participant stressed that forced psychiatric interventions, including forced institutionalization, violates international human rights law and may amount to torture. 

During the discussion references were made to the variety of medical treatments imposed on persons with disabilities without their free and informed consent such as: brain and cochlear implants, (and the refusal of doctors to remove them), operations done on children with Down syndrome to “hide their disability” by changing the appearance of their faces etc. Regarding Electro Convulsion Therapy, another participant noted that there is still an open discussion as to the benefits of this practice, and that WHO has categorically expressed, that it should be never used in its unmodified version nor be administered on children or without free and informed consent. Various participants stressed as well the need to address the industry behind the production of torture instruments and production of mind altering drugs.
In relation to institutionalization and detention, discussion clarified that article 14 of CRPD had to be read as a prohibition of discrimination based on disability for the enjoyment of the right to liberty and security of the person, being clear from its text that in no case shall disability be a basis for deprivation of liberty. It was explained that the right to liberty -not absolute in its nature- allowed for the lawful deprivation of liberty, when the person is suspected of committing a crime or if the person is dangerous for him or herself or to others, such as in the case of use of driving a car under the effects of alcohol or drugs.  It was noted that in any case, persons with disabilities when deprived of liberty must have all legal guarantees on an equal basis with others and reasonable accommodations where needed. As to the question of dangerousness, another participant noted that laws contemplating dangerousness as a ground for deprivation of liberty should be equally applied to all. 
The question of free and informed consent

The requirement of free and informed consent for the provision medical treatment was addressed during this session. One participant emphasized that everyone agreed that medical treatment should be provided on the basis of free and informed consent and that in his view this required the provision of fair information and the existence of voluntariness and functional capacity of the person. Another participant noted that in most countries, forced medical psychiatric treatment is allowed. It was stressed as well that CRPD offers important opportunities to ensure that free and informed consent of the patient is given and helps clarifying the obligations of medical practitioners; society should not be afraid of implementing the principle of autonomy and the right to make one’s decisions as contained in CRPD. One participant stressed that persons with disabilities need to be regarded as persons who can live independently. 

Medical treatment and institutionalization in developing world


Various participants noted that in the developing world the challenges regarding medical treatment were rather “lack of access” to any intervention, or medical treatment, rather than their forced nature. One participant noted that in the African context, treatment of persons with mental disabilities was mainly provided by traditional healers, though the practice of institutionalization was as well present.  He emphasized the importance of CRPD which introduces alternatives to the existing models. He noted further the abusive nature of laws and its implementation, like the one in Zambia that allowed the institutionalization and consequent forced treatment of persons with mental disabilities based on the request of a family member or any other person. 
SESSION THREE – THE PREVENTION OF TORTURE AND CIDT IN LIGHT OF THE CRPD 

EXPERT PRESENTATIONS

Ms. Anna Macquarrie (Canadian Association for Community Living) examined “Legal capacity of persons with disabilities and supported decision making”. She discussed the different types of decision making status (autonomous, substituted and supported) and explained the different roles of the parties involved. She noted that the State recognizes the right of individuals to make their own decisions and makes third parties (e.g. doctors, financial institutions etc.) responsible for seeking informed consent of the individual. Further, the State makes third part liable if they do not meet the informed consent requirement.  When one of the parts involved (State, person making decision or others involved) questions the decision-making capacity of the individual: either the State authority or the family assume the legal capacity of the person through guardianship, power of attorney, advance directives etc. 

She emphasized that the CRPD had introduced supported decision-making in article 12. 3, with the view to enable persons with disabilities to maintain full legal capacity (including capacity to act) while availing themselves of legally recognized access to supports. She noted though, that in her view substituted decision-making would need to exist for situations where persons needing support had no network or relationships to support them or these relationships had broken down. She emphasized that where substituted decision-making was needed, States had the obligation to build or restore these networks to allow supported decision-making.  By support she referred mainly to i) assistance in decision making, ii) assistance in expressing to others a person’s will and intent iii) assistance in communicating to others someone’s personal identity – a person’s hopes, expectations, life plan. Ms. Macquirre explained that supported-decision making would involve a Support Network composed of people designated by the person, who know the person well and are committed to support the individual, are close to the person’s geographic community, and are able to interpret, help express, understand and translate a person’s unique ways of communicating. She stressed the importance of recognizing the “support of others” as legitimate and that the process and not the person needs to be seen as competent, although it can always be challenged for not being a competent one. She noted that implementing supported decision-making requires the existence of a “community resource” and a “support Network Registration System” at the community level, while it may also require amendments in the Constitution and other laws and may have as well Policy and Program implications. (See Annexure Four for her presentation)

Ms. Shoba Raja (Basic Needs) discussed the question of “Alternatives to institutionalization and the right of persons with disabilities to live in the Community”. She started by illustrating in her presentation experiences of neglect, abuse, and violence against persons with mental disabilities in developing countries both in institutions and at the community. She presented as well the community-based work with persons with mental disabilities that her organization was doing in Laos, India, Sri Lanka, Kenya, Tanzania, Uganda, Ghana and Colombia. She noted that despite the existence of relevant international human rights norms protecting the rights of persons with disabilities neglect, abuse, torture, and humiliation continued. She noted with concern that approximately 22% of mentally ill people remain chronically disabled, and that community mental health aspects are rarely included in government policies and budgets. Where mental health policies and programmes exist, their implementation is rather ineffective or poor and the services provided are of low quality, lack sufficient and adequately trained staff, and suffer from medicine shortages and inadequate budgets. She added that development and MDG’s related programs exclude persons with disabilities. In the framework of institutionalization, she noted that cruel, inhuman or degrading treatment is often committed in the form of negligence, abuse, torture or humiliation. (See Annexure Fifth for her presentation).

DISCUSSION


Supported decision-making in the context of torture and ill treatment

Participants noted the importance of bringing the discourse of supported decision making in the discussion on preventing torture and ill treatment. One participant illustrated how supported-decision making could prevent the imposition of medical treatments on persons with disabilities without their free and informed consent. He referred to a recent example where a lawyer facilitated a process of supported decision-making by putting the person concerned at the centre of the discussion and helping communication and understanding among the different parties involved. As a result the person with a disability was not any longer perceived as a “danger” and was not forced to a psychiatric treatment against his will. Another participant noted that decisions on sterilizations, administration of psychiatric drugs, psychosurgery and other medical treatments imposed on persons with disabilities must not be carried out without the free and informed consent of the person involved. The medical information backing them is highly dubious and they can be very harmful. 

During discussion it was noted that while supported decision-making is a new paradigm, it is at the same time an old one well accepted and very present in every day life of people.  Different views were expressed regarding the need to formalize supported decision-making networks and mechanism. Some expressed that a minimum level of formalization was needed, while others were more inclined to preserve its informal nature. Others stressed that in many societies with different cultural backgrounds, decisions were often made by others (e.g. father) and not necessarily by the person concerned.   
Supported decision-making and substituted decision-making

One participant explained that article 12 of CRPD recognizes persons with disabilities as persons before the law, and their right to enjoy legal capacity on an equal basis with others. In his view article 12 required a paradigm shift in the existing legislation and its implementation. However, he noted that the legal safeguards foreseen in article 12(4) of CRPD were sometimes interpreted as restrictions to legal capacity. He referred to the Canadian model of the presentation and noted that it had introduced substituted decision-making, while the CRPD requires the right to legal capacity to remain with the individual. In this respect another participant added that guardianship even if in limited form does not comply with CRPD.

Discussion noted that different countries needed to find supported decision-making systems that suited their particular contexts.  One participant shared the example of Hungary, which had already ratified the CRPD. He explained that civil society was involved in the ongoing legal reforms to bring national legislations in compliance with CRPD. On the question of legal capacity, he noted that civil society had reached an agreement on minimums, whereby deprivation of legal capacity and full guardianship would be prohibited in the new legislation though limited guardianship would be accepted. He explained further that organizations of persons with disabilities expected this model to evolve in the future to a full supported-decision making process and do away with substituted decision-making. 

Another participant clarified that any decision adopted against the will of the person is not legal capacity supported decision-making and that substituted decision making often entails that a person makes decision on behalf of another even if he or she disagrees. 

Another participant noted that community based services were not necessarily a guarantee for respecting the right of persons with disabilities to make their own choices. Her research in India and Bangladesh showed that community based rehabilitation work since 1985 had not guaranteed nor facilitated the participation of persons with disabilities in decision-making processes. 

 Deprivation of legal capacity

Participants agreed that persons with mental and intellectual disabilities are more exposed than persons with other types of disabilities to be deprived of their legal capacity. In this regard participants agreed that both groups are perceived to lack  capacity to make decisions, though they acknowledged the differences between the two. One participant noted as well that deaf persons were as well often deprived of their legal capacity and that sexual orientation and gender identity often leads to people being labelled as persons with psychosocial disabilities.  Another participant noted that deprivation of legal capacity itself may constitute torture or CIDT.

Institutionalization and the right to live in the community

Discussion addressed as well the different challenges that both developed and developing countries faced in realizing the rights of persons with disabilities to live in the community and to enjoy legal capacity. Some participants referred to the lack of community support services, including health and rehabilitation services, the predominance of institutionalization and the lack of supported decision-making processes. Poverty was as well seen as an important obstacle for the realization of the human rights of persons with disabilities.  Out of 650 million persons with disabilities 450 million are living in underdeveloped countries where lack of resources and poverty is the dominant reality. In these contexts of poverty, lack of medical treatment and services for persons with disabilities at the community level are the rule rather than the exception. One participant noted the importance of article 32 of the CRPD on international cooperation.

Some participants emphasized the need to avoid a medical model towards disability and of providing other alternative treatments for persons with disabilities. Another participant noted that in the African context, the developing world needed to avoid adopting the model of institutionalization of persons with disabilities as well as to move away from a medical approach towards disability. 

SESSION FOUR – MONITORING AND PROTECTING THE RIGHTS OF PERSONS WITH DISABILITIES TO BE FREE FROM TORTURE BY THE UN SPECIAL RAPPORTEUR ON TORTURE AND TREATY BODIES

EXPERT PRESENTATION

Prof. Theresia Degener (Protestant University of Applied Sciences of Bochum) made recommendations to the Special Rapporteur on Torture and to the CAT Committee on how to ensure proper legal safeguards against torture and ill-treatment inflicted on persons with disabilities as well as on how to monitor and prevent such torture and ill-treatment within and outside the institutions. Prof. Degener identified two types of torture and ill-treatment inflicted on persons with disabilities: i) torture through the medicalization of inhuman and degrading treatment
 ii) ill treatment and torture through neglect.
 In her opinion, legal protection against these forms of torture should address on the one hand the i) necessity to control and review medical action and ii) the provision of reasonable accommodation on the other hand. Control and review of medical action should ensure first that a medical diagnosis or impairment as such is never a legitimate ground for forced intervention, treatment or detention; Second, in her view, control and review of medical actions should not be exclusively on the hands of doctors (medical review) but of judges (judicial review).  She acknowledged that even where judicial review is required by the law, all too often, judges adhere to the medical expert opinion. She noted that article 13 of CRPD demands that persons with disabilities have effective access to justice on an equal basis with others. Regarding “reasonable accommodation,” she argued that its denial in context of detention or coercion may amount to torture and ill treatment. 

On the question of monitoring torture and ill treatment inside the institutions, she referred to the guidelines of the European Committee for the Prevention of Torture in monitoring psychiatric institutions. She noted further that non-consensual medical experimentation received minor attention and that there were no guidelines for its monitoring. In relation to monitoring torture and ill treatment outside the institutions, she stressed that persons with disabilities were exposed to violence within the family and within the context of community based social service delivery. In preventing torture and ill treatment, she referred to the three objectives of APT: transparency of services both in institutions and community, effective legal frameworks encompassing judicial safeguards and reasonable accommodation and capacity-building of National Human Rights Institutions, Organizations of Persons with Disabilities and service delivery organizations. She concluded by recommending the Special Rapporteur on Torture to devote one of his reports to the question of torture and persons with disabilities and by recommending CAT Committee to issue a General Comment on torture in relations to persons with disabilities. (See Annexure six with her presentation).
DISCUSSION

Role of treaty bodies, Special Rapporteur and civil society in monitoring and protecting the rights of persons with disabilities

Participants welcomed very positively the commitment of the Special Rapporteur on Torture to address in his next thematic report to the General Assembly the question of persons with disabilities and torture. It was also explained that unlike the complaints mechanisms of human rights treaty monitoring bodies, the Special Rapporteur does not require the exhaustion of domestic remedies to act on an individual case. Regarding the CAT Committee participants welcomed as well the recommendation made during the presentation that CAT committee should adopt a General Comment on the question of torture and persons with disabilities. Various participants emphasized as well the necessity of consulting with organizations of persons with disabilities in the process. Another participant stressed the important role of CAT Committee during the examination of State reports in raising questions to States relevant for the topic of torture and persons with disabilities including on legislation, forced treatment etc.

During the discussion, it was noted that the Committee against Torture and the Special Rapporteur on torture should work together with the monitoring body of the CRPD to contribute to its work. Equally the important role of the Committee on the Rights of Persons with Disabilities was stressed, and in particular with regard to its support to other treaty bodies to ensure the integration and protection of the rights of persons with disabilities in their work. 

Another participant emphasized the important role of the Sub-committee on Prevention of Torture, established by the Optional Protocol to the Convention against Torture. She explained that the Sub-committee was mandated to visit places of detention and monitor the human rights situation within the detention facilities, and emphasized its preventive approach.

Last, participants stressed that civil society should play an important role in monitoring and protection the rights of persons with disabilities. Organizations of persons with disabilities were asked to actively engage with human rights mechanisms and make their voices heard, and mainstream organizations were asked to integrate the rights of persons with disabilities in their work. 

Judicial review of medical interventions on persons with disabilities and legal capacity

One participant clarified that in her view forced medical interventions targeting persons with disabilities constitute torture or CIDT, as discussed earlier in the seminar, and there is no judicial review of torture. She expressed her disagreement with any implication from Prof. Degener’s remarks that forced medical interventions on persons with disabilities might be permitted with the safeguard of judicial review.  She emphasized as well that CRPD article 14 prohibited disability-based detention. She stressed that legal capacity is an important issue for the prevention of torture and that the understanding of legal capacity cannot include that others can make a decision on the medical treatments of persons with disabilities. This would deprive a person of her legal capacity in contravention of CRPD.  She noted as well that standards used by ECPT will need to be revised in light of the CRPD.

Other issues

In addition to the act of torture or cruel, inhuman or degrading treatment within institutions, it is important to address the gender-specific form of torture and ill-treatment taking place within family. In relation to pharmaceuticals, the issue of sided-effects of medication prescribed to persons with mental disabilities also deserve a greater attention in terms of the rights of persons with disabilities.

CONCLUSION

The Chairperson of the expert meeting, Mr. Simon Walker concluded the meeting thanking participants for the fruitful discussions. He identified some key issues to bear in mind, notably that:

· persons with disabilities are subjected to torture and other forms of ill treatment, usually in the forms of forced medical treatment, institutionalization, rape, forced abortion or sterilization, forms of restraints, etc.

· torture and CIDT in relation to persons with disabilities goes beyond “disability as a consequence or result of torture and ill treatment.”

· torture and CIDT of persons with disabilities takes place inside the institutions as well as outside the institutions, such as within the family or at the community level. 

· that the legislation framework established by the CRPD to protect persons with disabilities against torture and ill treatment goes beyond article 15, to include article 3, 12, 14 16, 17,  and 19, stressing the interdependence of rights.

· there was a rich discussion on legal capacity and supported decision making

· cultural differences and different levels of development can not justify the infliction of torture.    

· the SR on torture committed to address in his thematic report to the General Assembly the issue of torture in relation to persons with disabilities, and ensure that his fact finding missions include monitoring of places of detention where persons with disabilities are held.

· the group recommended CAT committee to consider issuing a General Comment on torture and persons with disabilities, in consultation with organizations of persons with disabilities and to raise questions in this regard during the examination of State reports. 
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Mr. Safir Sayed – Human Rights Officer

Mr. Simon Walker – Advisor, Human Rights and Disability
Ms. Adriana Zarraluqui – Associate Human Rights Officer, Human Rights and Disability 
� He referred to the case of the ECHR, M.N v. France, Appl. No. 19465/92.


� A copy of the Report on Serbia was as well distributed during the Seminar. It can be found at: http://www.mdri.org/projects/romania/romania-May%209%20final_with%20photos.pdf


� These reports are posted on MDRI’s website at www.MDRI.org


� See European Court of Human Rights Herczegfalvy v. Austria, No.10533/83, Judgment of 24 September 1992, para. 82 “[measures taken out of therapeutic necessity cannot be regarded as inhuman and degrading treatment.”)


� See CAT General Comment Nº 2 (2007) on the implementation of article 2 of the Convention, (CAT/C/GC/2 of 24 January 2008), available at www.ohchr.org


� See Tina Minkowitz, "The United Nations Convention on the Rights of Persons  with Disabilities and the Right to be Free from Nonconensual  Psychiatric Interventions," Syracuse Journal of International Law and  Commerce, Vol. 34:405, available at: http://psychrights.org/Countries/UN/TMinkowitzOnNonconsensualPsychInterventions.pdf


� Freedom from torture (CAT, article 7 of ICCPR, article 15 CRPD, ECPT, Inter-American Convention on Human Rights), right to respect for physical and mental integrity (Article 17 CRPD, ACHR, article 3 EU Charter); free and informed consent in health care and services, (Article 25 CRPD, EU Charter, CESCR General Comment 14); right to legal capacity (Article 12 CRPD, article 15 CEDAW, article 12 CRC), right to liberty and security of the person (Article 9 and 10 ICCPR, article 14 CRPD), right to live independently in the community (Article 19 CRPD).


� As an example he referred to situations involving blood transfusions of Jehovah’s witness, where the State should respect the decision of an adult to reject a blood transfusion despite the risks involved. In the case of minors, he noted, the State has the obligation to ensure that the decision is made “in the best interest of the child”, and the doctor would need to disrespect the consent of the parents.


� She referred to acts that would be considered torture or ill treatment but that are regarded legitimate when backed by a medical reason.


� She referred to degrading treatment that may occur if a person with a disability is treated in a similar manner than another person, ignoring his or her basic needs.
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